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MATTER OF SCOTT. 

Court of Appeals ; February^ 1896. 
[Modifying 89 Hun, 93.] 

1 . Assignments for creditors ; preference of wages ; former employee^ 
Under Z, 1886, c. 283, giving a preference to the "wages or 
salaries actually owing to the employees of the assignor or 
assignors at the time of the execution " of a general assign- 
ment for benefit of creditors, the claim of a former employee 
of the assignor for wages remaining unpaid at the time of the 
assignment is entitled to a preference. The statute does not 
refer merely to employees at the time of the assignment.* 

3. The same; statute not retroactive^ But the statute is not to be 
deemed retroactive, and gives no preference to a claim for 
wages earned prior to its enactment. 

3. The same ; note for claim.^ The right to a preference under 
the statute is not lost by the employee's acceptance of the as- 
signors note for the claim for wages. 

Appeal by William E. Scott, and another, as as- 
signees, etc., of William Drake, and by the National 
Bank of Port Jervis, as a creditor of the assignor, from an 
order of the General Term, Second Department, revers- 
ing an order of the Orange County Court denying the 

* See People v, Beveridge Brewing Co, , post p. 4, with Note on 
Statutory Provisions for the Protection and Enforcement of Claims 
for Wages, etc. 
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motion of Laura C. Aber, the respondent, to have the 
final accounting of the assignees opened and her claim 
against the assigned estate established and allowed as a 
preferred labor claim. 

The question raised upon this appeal calls for a con^ 
struction of chapter 283 of the Laws of 1886, which is as 
follows : '' In all distributions of assets under all 
assignments, made in pursuance of this act, the wages or 
salaries actually owing to the employees of the assignor 
or assignors, at the time of the execution of the assign- 
ment, shall be preferred before any other debt, and should 
the assets of the assignor or assignors not be sufficient to 
pay in full all the claims preferred, pursuant to this sec- 
tion, they shall be applied to the payment of the same/r^? 
rata to the amount of each such claim." It is contended 
on behalf of the appellants that the wages or salaries pre* 
f erred under the provisions of this act, are those only of 
employees who are actually in the employ of the assignor 
at the time of his executing the assignment. We are 
unable to adopt this view. It would practically nullify 
the provisions of the act. The assignor by discharging 
his employees the day before the execution of the assign-^ 
ment could evade its provisions. The language of the 
act does not require such a construction. It is the 
'' wages or salaries actually owing to the employees of the 
assignor or assignors, at the time of the execution of the 
assignment," that are preferred, and the preference is not 
limited to the wages and salaries of those in the employ 
of the assignor at the time of the assignment. This, we 
think, is the fair reading and meaning of the provision. 
Our views upon this construction are in accord with those 
of the general term in the fifth department. Matter of 
Heath, 46 Hun, 1 14 ; s. c, ii St. R. 627. 

The question here presented was not involved in or 
considered in the case of People v. Remington, 45 Hun^ 
329 ; S. C, 10 St. R. 310, affirmed in this court, 109 N. K 
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631. The principal questions there considered pertained 
to claims that had been assigned and transferred to third 
parties, and to the class of employees included in the 
provisions of the act there under consideration. 

There is, however, one question which we think the 
general term has overlooked, and that is that the act was 
not intended to be retroactive, and to create a preference 
in favor of employees for wages earned prior to its pas- 
sage. This question was considered in the case of People 
t/. Remington {supra)y with reference to the act creating a 
preference of the wages of employees, etc., in corporations 
where a receiver had been appointed. It was held that 
that act was not retroactive, and as we have seen, the 
views there expressed have been approved by this court. 
That act and the one we now have under review, so far as 
this question is concerned, are similar, and the same con- 
struction should be given to each. 

It appears from the moving papers that Laura C. 
Aber had been in the employ of the assignor for many 
years as a domestic in his hotel at the Town of Deerpark, 
and on March 27, 1890, he was indebted to her for 
siich services in the sum of $1,400, for which he gave her 
his promissory note, payable one year after date. It does 
not appear how much of this sum was earned by her be- 
fore the passage of the act. Her reference, however, to 
*' many years *' would seem to indicate that some portion 
thereof had been earned before its passage, which was only 
about four years before the giving of the note. The note 
was evidence of the debt owing to her. It did not 
necessarily operate as a payment or change the character 
of her claim. 

That portion of the general term order granting the 
motion of Laura C. Aber should be modified so as to re- 
mit the proceedings to the county court of Orange county, 
with instructions to allow and prefer so much of her claim 
as shall be made to appear was for services rendered after 
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the passage of the act in question, and as so modified the- 
order should be affirmed, with costs. 

Opinion by Haight, J. Andrews, Ch. J., Gray and 
O'Brien, J J., concur ; Bartlett, J., dissents generally^ 
and Martin and Vann, JJ., upon the ground that when 
accumulated sums, due as '' wages,*' are virtually loaned 
by the employee to the employer and put in a promissory 
note, bearing interest, they lose their character as 
" wages," within the true meaning of the statute, and be* 
come an investment. 

Order modified accordingly. 
Lewis E, Carry for the appellants. 
John W, Lyon^ for respondent. 



PEOPLE V. BEVERIDGE BREWING CO. 

Supreme Courts Second Department ^ General Term^ 

December y 1895. 

Corporations: insolvency: preference of employees j bookkeeper, ^ 
The claim of a bookkeeper of an insolvent corporation for 
wages due at the time of the appointment of a receiver of the 
corporation, is entitled to a preference under the statute (Z.. 
1885, c. 376), preferring "the wages of the employees, oper- 
atives and laborers," of the corporation over every other debt.* 

The case of Matter of Stryker, 73 Hun, 327, disapproved. 

Appeal by William G. Hunter from an order of the 
Orange Special Term of the Supreme Court, prohibiting 
the receiver of the defendant, an insolvent corporation, 
from paying the wages due appellant, its bookkeeper, as a 
preferred claim under L. 1885, c. 376, providing: "Where 

* See note at the end of this case. 
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a receiver of a corporation created or organized under the 
laws of this State and doing business therein, other than 
insurance and moneyed corporations, shall be appointed, 
the wages of the employees, operatives and laborers 
thereof shall be preferred to every other debt or claim 
against such corporation, and shall be paid by the re* 
ceiver from the moneys of such corporation which shall 
iirst come to his hands." 

The order was made upon the application of the 
receiver for authority to pay the claims due for wages in 
full, and by the order granted on such application author- 
ity was conferred upon the receiver to pay the wages of 
all the employees excepting those due the bookkeeper, 
and he has appealed from so much of the order as pro- 
vides that he shall not be paid his wages, and which finds 
and decides that he is not of the grade of workmen de- 
signed to be protected by the act in question. 

He/d, that the order was erroneous. The word '* em- 
ployees,'' as used in this statute, has a broad and compre- 
hensive signification, and includes all persons who are 
employed. It is derived from the French word " employ^," 
and lexically embraces any one who is employed. Neither 
construction nor interpretation can make it mean or signify 
any other thing or describe any other person, or exclude 
any one who is employed, from its scope and operation. 
The bookkeeper Hunter, the appellant, was employed by 
the company at a salary of $iooa month to keep its books. 
He, therefore, falls directly within the class of persons 
ivhom the statute was designed to protect, and it requires 
a strained and unnatural construction to exclude him 
from the benefits thereof. The statute must be allowed 
a much broader construction than it received in Matter of 
Stryker, 73 Hun, 327; s. C, 55 5/. R. 903 ; 26 5«//. 209. 

The facts in the two cases cited in the Stryker case 
{Wakefield v. Fargo, 90 N. K 213, and People v. Reming- 
ton 45 Hun, 329 ; s. C, 10 Sf. R. 310) as authority for the 
conclusion there reached, are not sufficiently analagous to 
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this case to control us. In our view the construction and 
application which the statute in question received in the 
case of Brown v. A. B. C. Fence Company (reported in 52 
Hun, 151 ; S. C, 23 Sf. R. 415 ; 5 Supp. 75), is much more 
consonant with the intention of the legislature, as col- 
lected from the statute, than that which was given to it 
in Stryker's case. See Gumey v. Atlantic, etc., Ry. 
Co., 58 N. K 358. The statute prescribes no distinc- 
tion between different classes of employees, and the 
person employed to keep the books labors with his hands, 
and contributes no more skill or experience than many- 
skilled laborers. 

Opinion by Dykman, J. Pratt, J., concurred ; 
Brown, P. J., not sitting. 

Order, so far as appealed from, reversed, and receiver 
directed to pay appellant's claim, with ten dollars costs 
and disbursements, payable out of the fund. 

M. ff. Hirschbcrg^ for the appellant. 

71 E, Hancock, Attorney General, for the plaintiff^ 
respondent. 

Benjamin M, Fowler, for the defendant. 

A. S. & W. F. Cassedy, for the receiver, 

E. A. Brewster, for the creditors. 
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Note on Statutory Provisions for the Protection 
AND Enforcement of Claims for Wages, etc. 

Tiie legislature of this State has shown an increasing 
tendency in recent years to provide for the payment in any 
event of the wages due to laborers and servants in cases 
where the employer, whether a natural person or a corpora- 
tion, becomes bankrupt or financially embarrassed. Up to 
within very recent years the various enactments applying to 
this subject have contained the words servants, laborers, 
domestics, apprentices, and other words of that character 
implying persons only who were employed at some kind of 
manual or menial labor. These laws as applied to the va- 
rious corporations were far from uniform. While tlie gen- 
eral scope was the same tlie persons to whom they applied 
differed widely. The only provision which was identical in 
all of them was that in certain contingencies the stock- 
holders of all corporations created or existing under the 
laws of the State should be liable jointly and severally for 
the wages of the " laborers," " servants," " apprentices " or 
"domestics," or some combination of these various classes 
of employees of the corporation. Thus, under the act known 
generally as the Manufacturing Corporation Act (Z. 1848, c. 
40, as amended by Z. 187 1, c. 657, and JL 1875, c. 510), it 
was provided that ** the stockholders of any company organ- 
ized under the provisions of this act shall be jointly and 
severally individually liable for all debts that may be due 
and owing to all their laborers, servants and apprentices for 
services performed for such corporation." Under the stat- 
ute providing for the formation of gaslight companies, as 
finally amended by Z. 1883, c. 323 and c. 497, the provision 
was the same as that for manufacturing corporations. 
Likewise in the laws providing for the formation of Build- 
ing and Loan companies (Z. 1853, c. 117, as amended by Z. 
1867, c. 509 , Z. 1870, c. 773, and Z. 1883, c. 238), the words 
laborers, servants, and apprentices were used. Under the 
statutes providing for the formation of pipe-line corpora- 
tions the wording of the section on this subject was some- 
what different from those already mentioned. Z. 1878, c. 
203. Section ii provided that "all the stockholders of 
any such company shall be jointly and severally liable for 
the debts due or owing to any of its laborers and servants, 
other than contractors, for personal services for thirty days' 
services performed for such company, but shall not be li- 
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able to an action therefor before an execution shall be re- 
turned unsatisfied in whole or in part against the corpora- 
tion, and the amount due on such execution shall be the 
amount recovered with costs against such stockholder by 
such laborer or servant." Another difference is found in 
the statutes applying to Navigation Companies (Z. 1852, c. 
228, as amended by Z. 1853, c. 124 ; Z. 1866, c. 322 ; Z. 
1867, c. 419, and Z. 1875, ^' 445)> *" which section 5 pro- 
vides : " The stockholders of any corporation formed in 
pursuance to this act shall be jointly and severally individu- 
ally liable for all debts that may be due and owing to all 
their laborers and operatives for services performed for 
such corporation." 

The railroad corporation law contained provisions which 
differed materially from any of those contained in the stat- 
utes already mentioned, and while the other statutes have 
been repealed, that pettaining exclusively to railroad cor- 
porations still remains in force, although possibly it will be 
deemed modified by the general corporation laws to be no- 
ticed hereafter. By the amendment contained in chapter 
392 of the laws of 1875, section 16 of the railroad law ap- 
plicable to this subject was made to read as follows : '* All 
the stockholders of any such company shall be jointly and 
severally liable for the debts due or owing to any of its 
laborers and servants, other than contractors, for personal 
services for ninety days' service performed for such com- 
pany, but shall not be liable to an action therefor before an 
execution shall be returned unsatisfied in whole or in part 
against the corporation, and the amount due on such execu- 
tion shall be the amount recoverable with costs against such 
stockholders ; before such laborer or servant shall charge 
such stockholder for such ninety days' service, he shall give 
him notice in writing within twenty days after the perform- 
ance of such service, that he intends so to hold him liable, 
and shall commence such action therefor within thirty days 
after tlie return of such execution unsatisfied as above men- 
tioned ; and every such stockholder, against whom any such 
recovery by such laborer or servant shall have been had, 
shall have a right to recover the same of other stockholders 
in said corporation, in ratable proportion to the amount of 
the stock they shall respectively hold with himself ; and all 
laws whereby the stockholders, officers and agents of any 
railroad corporation are made individually liable for the 
debts or liabilities of such corporation beyond the provis- 
ions contained in the act entitled, ' An act to authorize the 
formation of railroad corporations and to regulate the 
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same/ passed April 2, 1850, and the acts amending the same 
are hereby repealed." 

There is also a provision contained in the amendment of 
L. 187 1, c. 669, for holding the corporation liable for the 
wages of laborers employed by contractors of railroad com- 
panies, providing each laborer gives a notice to the company 
within twenty days after the services are performed, and 
brings his action not less than ten nor more than thirty 
days after giving such notice. 

These laws making stockholders liable for the wages of 
laborers, servants and apprentices, were all repealed, except 
the one applying to railroad corporations, by the general 
corporation laws (L. 1890, c. 563; re-enacted and amended, 
L. 1892, c. 687 and amendments) leaving section 54 of the 
general corporation laws the only statute applicable to tliis 
subject except section 8 of chapter 392 of the Laws of 1875, 
applicable to railroad corporations. It is to be observed 
that the new statute is much broader in its effect than the 
former because of the term " employes " which is used 
therein. None of the old statutes had this word, the liabil- 
ity being limited to cases of ** laborers," " servants," opera- 
tives " or ** apprentices. " 

The present law reads as follows (§ 54 General Stock 
Corporation Laws) : . . . "The stockholders of every 
stock corporation shall, jointly and severally, be personally 
liable for all debts due and owing to any of its laborers, ser- 
vants or employes other than contractors, for services per- 
formed by them for such corporation. Before such laborer, 
servant or employe shall charge such stockholder for such 
services, he shall give him notice in writing, within thirty 
days after the termination of such services, that he intends 
to hold him liable, and shall commence an action therefor 
within thirty days after the return of an execution unsatis- 
iied against the corporation upon a judgment recovered 
against it for services." 

The remainder of the section provides for cases where 
stock has been pledged or is held by executors or adminis- 
trators. 

Section 2 of the General Corporation Law provides that 
a stock corporation shall be either : i. A monied corpora- 
tion ; 2. A transportation corporation ; or 3. A business cor- 
poration. It also provides that " a reference in a general law 
to a class of corporations described in accordance with this 
<:]assification shall include all corporations theretofore 
formed belonging to such class." 

The section making stockholders liable for the wages of 
laborers, etc., therefore now applies to all stock corpora- 
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tions. Under tlie old statutes applicable to the various 
corporations, except railroad corporations, there was no 
provision requiring a notice to the stockholder informing 
him of tlie intention to hold him liable for such wages. 

Thus the present law is much broader in its scope when the 
provision us to the persons to whom it applies is considered,, 
but restrictions are thrown about it requiring the employe 
to give notice to the stockholder within thirty days from the 
time the services are performed of his intention to hold the 
stockholder liable for such wages. Because of the meaning 
given to the word "employe" by the courts in recent adju- 
dications it is to be assumed that many of the decisions 
made before the present law went into effect are no longer 
authorities, because most of them were made when the laws 
applied only to " laborers," " servants '* or ** apprentices." 
Thus it has been held that one employed by a mining cor- 
poration as agent to take charge of its mines in another 
country, with full power to control its property and manage 
its financial affairs in that country, in all respects as the 
company could do, is not a servant within the meaning of 
the statute making stockholders liable for the wages of 
laborers, servants, etc. Hill v. Spencer, 6i JV, K. 274, 

Nor is a secretary of an iron company such a laborer or 
servant. Coffin v, Reynolds, 37 JV, V. 640. 

Nor one employed at a yearly salary as a bookkeeper 
and general manager. Wakefield v. Fargo, 90 JV, Y, 213. 

See also Dean v, DeWolf, 16 Hun, 186 ; aff'd 82 N. K 
626 ; Krauser v, Ruckel, 17 Hun, 463. 

On the other hand it was held that one who procured a 
loan for a manufacturing corporation and began to work for 
it at a salary of $1,000 a year, payable monthly, acted as 
foreman, took part in the manual labor required to manu- 
facture stone, kept the time of the men, solicited orders, 
collected bills and did whatever was required of him by the 
secretary of the company — was a laborer or servant within 
the meaning of the statute. Short v. Medberry, 29 Hun, 39. 

Also, that a reporter, employed by a newspaper associa- 
tion, is a laborer or servant within the meaning of the stat- 
ute ; so is a city or assistant editor. Harris v. Norvell, i 
Abb. N. C. 127. 

The difference in the liability of stockholders for the 
wages of employes, etc., under the present statute, and for 
wages of laborers, servants, or apprentices, under the old 
laws, is shown in the case in the text and in Gurney v, At- 
lantic & Great W. R. Co., 58 N. K. 358. In the latter case 
it was held that the counsel employed by a railroad corpor- 
ation is an employe whose compensation is a preferred claim^ 
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where a receiver is appointed of a coporation. In tiiis case 
the distinction between the word laborer or servant and 
employe as severally used in the different statutes is pointed 
out, and the latter word is given a much more comprelien- 
sive meaning tlian the former. 

In People ex rel. Van Valkenburg v. Myers, 25 Abb, N. 
C, 368, the question of the definition of the word employe 
arose under the act (Z. 1890, c. 388) providing for the 
weekly payment of the wages of employes of various cor- 
porations, and it was there held tliat the property clerk and 
assistant paymaster of the depaitment of public parks in 
the city of New York, who had charge of valuable property^ 
of the city and disbursed moneys, receiving an annual 
salary of $3,000, was not to be deemed an employe within 
the meaning of the act. 

See also note at the end of that case on " The Legal In- 
terpretation of the words * Clerk,' * Servant,' * Laborer,' 
•OflScer,' and the like, and * Wages ' and * Salary.' " 

Where one has signed the articles of association of a cor- 
pration, he will be presumed to be a stockholder so as to be 
personally liable for the wages of laborers and servants 
until the contrary appears. Herries v, Wesley, 13 Hun^ 492. 

We now come to a consideration of the present statutes,. 
providing for the "preference," strictly speaking, of the 
wages of employes, laborers, servants, etc., over any other 
charges where a corporation or an individual becomes in- 
solvent or a receiver is appointed of a corporation for any 
purpose. Chapter 376, of the Laws of 1885, which is still 
in force, provides : 

" Where a receiver of a corporation created or organized 
under the laws of this State and doing business therein^ 
other than insurance and moneyed corporations, shall be ap- 
pointed, the wages of the employes, operatives and laborers- 
thereof shall be preferred to every other debt or claim 
against such corporation, and shall be paid by the receiver 
from the moneys of such corporation which shall first come 
to his hands." 

Under this act it was held that a counsel employed 
by a railroad corporation is an employe whose compensa- 
tion is a preferred claim where a receiver is appointed of 
such corporation. Gurney v, Atlantic & Great W. R. R. Co.^ 
58 N. Y. 358. 

See also the case in the text and the authorities therein 
cited and discussed. 

As to whether or not the statute applies to a receiver ap- 
pointed of a corporation to foreclose a mortgage, see? 
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Metropolitan Trust Co. v. Tonawanda Valley, etc., R. R. Co., 
103 N, y. 245. 

See also Johnson v, Underhill, 52 JV^. F. 207, for a dis- 
cussion of the continuing liability of a stockholder, not- 
withstanding the transfer of his stock where such transfer 
does not appear on the books of the corporation. 

Contrary to the case in the text it was held in People v. 
Remington, 45 Jlun^ 329, that an employe by accepting a 
note, draft or check for the amount due him loses his right 
to a preference. But the mere acceptance of orders on 
third persons did not cause the employe to lose his pref- 
erence, but the holders of these orders who had supplied 
merchandise to the employes on such orders were not 
entitled to have their claims preferred. Id, 

Wages earned before the passage of the act are not pre- 
ferred. People V. Remington, 45 Ifun, 329. 

By the General Assignment Act it is provided (see 
amendment of Z. 1884, c. 328) : In all distributions of as- 
sets under all assignments, made in pursuance of this act, 
the wages or salaries actually owing to employes of the 
assignor or assignors at the time of the execution of the as- 
signment, shall be preferred before any other debt ; and 
should the assets of the assignor or assignors not be suffi- 
cient to pay in full all the claims preferred pursuant to 
this section, they shall be applied to the payment of the 
same pro rata to the amount of each such claim." 

A general assignment for the benefit of creditors is not 
invalid because not containing an express provision giving 
the wages and salaries of employes the preference over 
other debts as required by the statute. Johnson v, Kelley, 43 
J£un^ 379 ; Richardson v. Herron, 39 Id, 537 ; Burley v. 
Hartson, ^o Id, 121 ; Richardson v, Thurber, 104 N, Y. 606. 

Where the employment of one employed for a year at a 
fixed salary, with an additional percentage on the net profits 
of the business conducted by him, provided they amounted 
to $20,000 for the year, was terminated within five months 
by the employer making an assignment for the benefit of 
creditors, and after more than $10,000 net profits had been 
realized from the business conducted by the employe, — Held^ 
that the contingency upon which the percentage was to be 
earned having been prevented by the assignor in terminating 
the contract, the employe became immediately entitled to a 
percentage of the net profits earned at the time of the assign- 
ment, and that such percentage was salary or wages entitled 
to preference under the act. Matter of Sawyer, 31 Abb. JV. 
C. 342. 

In Matter of Heath (46 Hun^ 114) it was held that this 



NEW YORK ANNOTATED CASES. 1» 

Farrell v. N. Y. Juvenile Asylum. 

section applied to those to whom tlie assignor was indebted 
for wages at the time of the assignment, altliough such 
person had ceased to be the employe of the assignor some 
time prior to the assignment. 

The legislature, in 1895, extended the application of the 
rule of preference for wages to cases where receivers are 
appointed of partnerships by enacting (Z. 1895, c. 899) : 
** Where a receiver has been heretofore or shall hereafter be 
appointed of a co-partnership interest to manage, take 
charge of or wind up the said co-partnership interest, the 
wages of any servant, domestic, or employe, due or owing^ 
to them by said partnership, shall have a preference and a 
priority over and above any and all other creditors, and must 
be paid out of the first moneys coming into his hands as 
such receiver after such appointment. In the event of there 
not being sufficient money in the hands of such receiver, and 
the property of such co-partnership is ordered to be sold 
and said partnership wound up, the receiver shall pay out 
of the first money coming into his hands from the receipt 
of such sale the wages of such domestic, servants and 
employes aforesaid." 



FARRELL v. N. Y. JUVENILE ASYLUM. 

Supreme Courts First Department, Appellate Division; 

March, 1896. 

Casts ; stay until payment of, in former action^ Where an order 
was made opening a default dismissing a complaint upon pay- 
ment of costs, and the plaintiff failing to pay such costs, a final 
judgment was entered dismissing the complaint with costs, — 
Heldt that a subsequent action for the same cause, although in 
another court, would be stayed until payment of the costs of 
the former action.* 

 In Morgenstein v, Zink (6 Misc, 418), the court lays down the 
following rule, at p. 421 : "The general rule is, that when a party 
has once brought an action, asserting a claim which is successfully 
resisted, he shall not again l)e permitted to implead the successful 
party without paying the costs of the same action. And while this 
rule is undoubtedly limited to a case where the parties and the cause 
of action are the same, it does not mean that they shall be of that 
identical character necessary to constitute a bar to the second ac-* 
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Appeal by the defendant from an order denying the 
defendant's motion for a stay of proceedings in the action 
until the costs of the former action are paid. The plaint- 
iff, as administrator, commenced an action in the Superior 
Court to recover for the death of the plaintiff's intestate, 
caused by the negligence of the defendant. When that 
action came on for trial, the plaintiff suffered a default, 
and the complaint was dismissed. Subsequently plaintiff 
moved to open the default, and that motion was granted 
upon payment of the taxable costs of the action. The 

tion. The general rule is to be applied where the character of the 
action is the same, arises out of the same transaction and like relief 
is asked for» although it may differ in degree, and the evidence to 
establish it may be different." Citing Thompson z/. Burchell, 48 A^ 
Y, Super, Ct. 537 ; Ripley v, Benedict, 4 Cowen, 19; Kentish v. 
Tatham, 6 Hill, 372 ; Hepburn v. Hepburn, 54 Bow, Pr, 466. 

Where a judgment dismissing the complaint was opened upon 
condition of the payment of the costs, and the plaintiff tendered such 
costs, but the defendant refused to accept them and appealed from 
the order, and the order was affirmed, — Held, that a stay of pro- 
ceedings until the payment of such costs should not be granted ; if 
defendant could collect them at all it must be by execution. Kiefer 
V, Grand Trunk R. R. Co., 37 St, R, 306; appeal dismissed without 
opinion, 128 N, Y, 658. 

A stay of proceedings under section 779 of the Code, for non- 
payment of costs of a former action, does not render the subsequent 
action and all proceedings therein absolutely void, but only irregu- 
lar, and the court may properly deny a motion to vacate an attach- 
ment made on the ground that proceedings had been stayed, on 
condition of the payment of the costs of the former action. Wes- 
sels V. Boettcher, 142 N, K. 216. 

A stay for non-payment of costs does not prevent the plaintiff 
from moving for leave to enter final judgment dismissing the com- 
plaint after affirmance of an interlocutory judgment, sustaining a 
demurrer thereto, where the defendant declines to enter it. Ten 
Eyck V, Town of Warwick, y>Supp, 859. 

Where the defendant obtains a stay until payment of the costs 
of a former suit, he cannot move to dismiss the complaint while the 
stay is in force, though the costs have not been paid. Unger v. 
Forty-second Street, etc., R. R. Co., 6 Robt, 545 ; s. c, y^How. Pr^ 
443- 



NEW YORK ANNOTATED CASES. 15 

Farrell v, N. Y. Juvenile Asylum. 

plaintiff failed to pay such costs, and judgment was entered 
dismissing the complaint, with costs. Subsequently plaint- 
iff commenced a new action in the Supreme Court upon 
the same cause of action, the complaint being substanti- 
ally the same as the complaint in the action in the Superior 
Court. 

Held^ that the motion for a stay should have been 
granted, it thus being perfectly apparent that the new 
action was commenced for the purpose of evading a com- 
pliance with the terms imposed by the superior court as a 
condition of opening the. default. It would be opposed to 
orderly practice to allow a party to a litigation thus to 
trifle with the orders of the court, and by allowing an 
action to drop and commencing a new action to obtain the 
same relief, without complying with the terms imposed for 
relief from the consequence of a neglect to prosecute his 
action. 

Opinion PER CURIAM. Present— Van Brunt, P. J., 
WiLUAMS, Patterson, O'Brien and Ingraham, JJ. 

Order reversed, with ten dollars costs and disburse- 
ments, and motion granted. 

Theron G. Strong, for the defendant, appellant. 

Albert D. Haffy for the plaintiff, respondent. 
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WALLACE V. BARING. 

Supreme Court, First Department, Appellate Division ; 

March, 1896. 

Deposition for use on motion ; subpoena duces tecum,] Under Code 
Civ. Pro. § 885, for compelling an affidavit for use on a motion, 
a witness cannot be compelled by a subpoena duces tecum, re- 
quiring the production of books and papers, to qualify himself 
as a witness, by an examination thereof or by use of any other 
outside sources of information, and such subpoena should be set 
aside.* 

* This case seems to hold merely that a witness will not be com- 
pelled to qualify himself as a witness by the production of books 
and papers when he has not the personal knowledge requisite for 
that purpose. It is not to be assumed that a witness would not be 
compelled in any case to produce a book or a paper upon such an 
examination. For example, if the witness had in his possession a 
book or paper which was the best evidence of the fact to be proved, 
and other evidence would be inadmissible because the book or paper 
might be produced, and it would be necessary to have the testimony 
of the witness to prove, for example, the execution of the instrument 
in writing or to identify it, it is scarcely believed that such relief 
would be denied, although in the very nature of things the neces- 
sity for relief under this section would be rare in such cases, because 
an order for an inspection might be secured. But this would not 
always afford full relief, because of the fact that the witness to be 
examined is never a party to the action, as will be seen by the au- 
thorities cited below. The court perhaps did not intend to go 
further than to decide that there was no authority to issue a sub- 
poena duces tecum, " such as was issued by the referee," in this 
case. It is true the court seems to hold that there is no authority^ 
to compel such a witness to produce a book or paper in any case,, 
but that question has not been directly decided, and the question 
may be fairly considered a doubtful one until a case is presented to 
the court such as suggested. 

A deposition will not be ordered taken upon the general merits 
of the action, but only as to the specific facts pertinent to the mo- 
tion. Dauchy t/. Miller, 16 Add, Pr, {N, 5.) 108. 
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Appeal by John J. McCook from an order of the 
Supreme Court, made at the New York Special Term- 

The plaintiff, Matilda Wallace, being about to apply for 
an attachment against the defendant, the Atchison, Topeka 
and Santa Fe Railroad Co., a non-resident corporation, 
obtained an order to take the deposition of appellant, who 
had refused to make an affidavit to be used on the appli- 
cation for the attachment. In addition to the order and 
the papers upon which it was granted, there were served 

The witness cannot be cross-examined by counsel for the party 
opposed to those at whose instance the examination was ordered. 
Campz'. Fraser, 4 Dem, 212 ; Erie R. Co. v, Gould, 14 Abb, Pr, (iV- 
S.) 279 ; Erie R. Co. v, Champlain, 35 How. Pr. 74. I 

The witness has no right to the assistance of counsel. Rey* 
Tiolds V, Parks, 2 Dem, 399. 

It has been held that the non-production of an affidavit by 
the sheriff as to the fact that a levy under an attachment had been 
made, is not excused by his refusal to make one, as it could be pro* 
cured under this section. National Broadway Bank v. Barker, 3S 
St. R, 597 ; S. C, 20 Ct'v, Pro. ^. 338 ; 14 Supp. 529. 

It has been held that this section did not authorize the taking 
of the deposition of a party to the action to be used on a motion. 
People V. Paton, 20 Abb. N. C. 172; s. c, 5 5/. i?. 316 ; but see 
Stubbs V. Stubbs, 7 St. R. 282. 

Nor can the court grant an order for taking a deposition to be 
used on a motion on the application of any one not a party to the 
action. Attorney-General v. Continental Life Ins. Co., 4 Cru. Pro. 
R. 214. 

Notice of obtaining the order need not be given to the adverse 
party. Erie R. Co. v. Champlain, 35 How, Pr. 74; contra^ Brooks 
V. Schultz, 3 Abb. Pr. (N. 5.) 124 ; S. c, 5 Robt, 656. 

Motions to vacate are not to be encouraged, and should be 
granted only when it clearly appears that the order is unauthorized^ 
or that a legitimate use of the process of the court is not intended* 
Moses V, Banker, 7 Robt. 131. 

The motion to vacate such an order must be made by the per* 
son whose deposition is sought, not by a party to the action. Ram- 
sey V. Gould, 39 How, Pr. 62 ; McCue v. Tribune Association, i Hun, 
469. 

As to sufficiency of affidavit on motion for deposition, see WiU 
liams V, Western Union Tel. Co., 3 Ctv, Pro, R, 448. 

Vol. III.— 3 
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two subpcenaSy requiring the witness to appear before the 
referee named in the order, one requiring him to appear 
personally, and the other a subpoena duces tecum ad- 
dressed to him individually and as receiver of the railroad 
company. Thereafter a motion was made to vacate the 
order and to set aside the subpoenas ; and from the order 
denying the motion to vacate this appeal is taken. 

Held^ that the order for the witness's examination 
should be affirmed but that the subpoenas duces tecum, 
should be set aside. Code Civ. Pro. § 885 gives the party 
who intends to make a motion the right to obtain the 
affidavit or deposition of a person not a party who is pos 
sessed of any information which will assist the moving 
party. Such a deposition is simply an affidavit by a per. 
son not a party who will not voluntarily testify to facts 
within his knowledge, which, if necessary for the use of a 
party to an action upon a motion, the court can compel 
him to give. Under such an order, however, we ca^ find 
no warrant for the issuing of a subpoena duces tecuiK^ such 
as was issued by the referee, requiring the production of 
books and papers of the company. As said in Fisk v. 
Chicago, Rock Island & Pacific R. R. Co. (3 AbK Pr. [N. 
•S'.] 433) : " The examination is not ... a discovery. 
If the witness does not know the fact sought to be proved, 
then his affidavit is not ' necessary.' He cannot be re- 
quired either to take any means to inform himself nor to 
produce anything which contains such information." 
What the section provides is for an affidavit or deposition 
of facts which are within the knowledge of the person 
sought to be examined, and he is not required to obtain 
from outside sources information for a party to the action, 
nor is he compelled, by an examination of books and 
papers of a railroad company, to qualify himself as an 
expert accountant for the convenience of a party. 

The order, so far as it directs the examination to be 
taken, should be affirmed ; so far as it refuses to set aside 
subpoena it should be reversed ; and so much of the mo. 
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tion as sought to have the subpoena duces tecum set aside 
should be granted without costs. 

Opinion PER CURIAM. Present— Van Brunt, P. J., 
Williams, Patterson, O'Brien and Ingraham, JJ. 

Ordered accordingly. 

Allan McCulloh, for the appellant. 

David Gerber and A. J, Dittenhoefery for the plaintiff 
respondent. 



KEHRLEY v. SHAFER. 

Supreme Courts Fourth Department ^ General Term ; 

December, 1895. 

Trial; private communication by court to jury after submission of 
case,] Where a jury, after retiring, sent a written communica- 
tion to the judge, asking to be informed of the amount claimed 
by the plaintiff, and the judge sent back a written reply giving 
the items of the plaintiff's claim, against the objection of the 
defendant's counsel, — Ne/d, that this was error for which the 
judgment in favor of the plaintiff should be reversed. 

X The same ; general ruleJ] Where there has been an infraction 
of the rule that no communication whatever ought to take 
place between the judge and jury, except in open court and 
where practicable in the presence of counsel, the court must 
reverse for such error, whether or not the information given by 
the judge was material or had any influence upon the verdict of 
the jury. * 

Appeal by the defendant from an order denying the 
defendant's motion for new trial of the action. 

* See Note to High v. Chick, on Communication Between Judge 
and Jury after Retirement of J ury, i N, K, Ann, Cas, 3. 
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Action by Michael Kehrley against Caroline E. Shafer, 
as executrix, etc., to recover on a promissory note and for 
goods sold and delivered. From the case and exceptions 
it appeared that after the jury had retired to deliberate 
upon its verdict, the court received from it a written com- 
munication asking the court to state to the jury the 
amount claimed by the plaintiff. The court returned the 
following answer : Plaintiff claims as follows : " Note, $107. 
Interest from June 12, 1879. Meat, $6.60. Interest from 
June 12, 1879. Plaintiff figures the amount at $12, mak- 
ing in all $125.60. The jury can verify the calculation o{ 
interest." The defendant's counsel objected to the court's 
communicating anything whatever to the jury not in the 
presence of the counsel, and especially objected to the 
communication sent, and excepted to the course pursued 
by the trial judge in sending it. 

Held^thdX the trial judge erred in sending the private in* 
structions to the jury, and the judgment should be reversed. 
It seems to be well settled in this State that no communi- 
cation whatever ought to take place between the judge or 
justice and the jury after the case has been submitted,, 
unless it is in open court, and, where practicable, in the 
presence of the counsel ; that where there has been an 
infraction of this rule the judgment should be reversed, 
and that the court will not stop to inquire whether the 
information given by the judge or justice was material or 
had any influence upon the verdict of the jury. Bunn v. 
Croul, 10 Johns. 239; Taylor v. Betsford, 13 Id, 487; 
Watertown Bank & Loan Co. v. Mix, ^i N. Y, 558; 
Valentine v. Kelley, 54 Hun, 78; S. C, 26 St. R. 481 ; 7 
Supp. 184 ; 17 Civ. Pro. R. 367 ; Gibbons v. Van Alstyne, 
29 St. Rep. 461 ; S. C, 9 Supp. 156; People v. Linzey, 79 
Hun, 21 \ S. C, 61 St. R. 240; 29 Supp. 560; High «/. 
Chick, 8 1 Hun, 100 ; S. c, i -A^. Y. Ann. Cases, I ; 62 St. R. 
626; 30 Supp. 652; Seeley v. Bisgrove, 83 Hun, 293; 
S. C, 64 St. R. 650 ; 31 Supp. 914 ; Wheeler v. Sweet, 137 
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iV. Y. 435 ; S. c, 51 St. R. 77; Plunkett v. Appleton, 51 
JIow. Pr. 469 ; Sargent v. Roberts, I Pick. 337. 

Opinion PER Curiam. Present— Hardin, P. J., 
Martin and Merwin, JJ. 

Order reversed, with costs, and the judgment of the 
county court set aside and a new trial granted, with costs 
to abide the event. 

W. L. Goodier, for the defendant, appellant. 

Henry F. Coupe^ and James Coupe, for the plaintiff, 
respondent. 



ZIEHEN V. SMITH. 

Court of Appeals ; February, 1896. 
{Reverstftg 73 Hun, 571.] 

Vendor and purchaser ; breach; existence of lien; tender^ An 
executory contract for the sale of land is not broken by the 
mere fact of the existence, on the day fixed for performance, of 
some lien or incumbrance which it is in the power of the 
vendor to remove, and the purchaser cannot sustain an action 
for damage as for a breach of the contract without a tender and 
demand. 

Appeal by the defendant from a judgment of the Gen- 
eral Term of the Supreme Court, Second Department, 
entered upon an order which affirmed a judgment in favor 
of the plaintiff entered upon a verdict, and also affirmed 
an order denying a motion for a new trial, 

Action by William Ziehen against David J. Smith for 
-damages for a breach of an executory contract for the sale 
of real estate by the defendant to the plaintiff to the ex- 
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tent of that part of the purchase money paid at the execu« 
tion of the contract, and for certain expenses in the ex- 
amination of the title. 

By the contract, which bears date August lo, 1892, the 
defendant agreed to convey to the plaintiff by good and 
sufficient deed the lands described therein, being a country 
hotel with some adjacent land. The plaintiff was to pay 
for the same the sum of $3,500, as follows: $500 down^ 
which was paid at the time of the execution of the con- 
tract, $300 more on September 15, 1892. He was to as- 
sume an existing mortgage on the property of $1,000, and 
the balance of $1,700 he was to secure by his bond and 
mortgage on the property, payable, with interest, one year 
after date. It is not alleged or claimed that the plaintiff 
on September 15, 1892, or at any other time, offered to 
perform on his part or demanded performance on the part 
of the defendant. It appeared upon the trial that at the 
time of the execution of the contract there was another 
mortgage upon the premises of $1,500, which fact was not 
disclosed to the plaintiff, and of the existence of which he 
was then ignorant. That on or prior to July 21, 1892^ 
some twenty days before the contract was entered into, an 
action was commenced to foreclose this mortgage, and no- 
tice of the pendency of the action filed in the county 
clerk's office. That on September 30 following judgment 
of foreclosure was granted and entered on October 31 
thereafter, and on December 28 the property was sold to 
a third party by virtue of the judgment, and duly conveyed 
by deed from the referee. It appears that the defendant 
was not the maker of this mortgage and was not aware of 
its existence, but it was made by a former owner, and the 
defendant's title was subject to it when he contracted ta 
sell the property to the plaintiff. 

//if A/, that the mere existence of this mortgage was not 
a breach of the contract by the vendor, and this action 
could not be maintained. The decisions on the point in-^ 
volved do not seem to be entirely harmonious. In some 
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of them it is said that the existence, at the date fixed for 
performance, of liens or incumbrances upon the property, 
is sufficient to sustain an action by the vendee to recover 
the part of the purchase money paid upon the contract. 
Morange v. Morris,* 3 Keyes, 48 ; Ingalls v. Hahn,47 Huriy 
104; S. C, 13 St. R. 191. The general rule, however, to 
be deduced from an examination of the leading authorities 
seems to be that in cases where by the terms of the con- 
tract the acts of the parties are to be concurrent, it is the 
duty of him who seeks to maintain an action for a breach 
of the contract, either by way of damages for the non- 
performance, or for the recovery of money paid thereon, 
not only to be ready and willing to perform on his part,  
but he must demand performance from the other party. 
The qualifications to this rule are to be found in cases 
where the necessity of a formal tender or demand is obvi- 
ated by the acts of the party sought to be charged as by 
his express refusal in advance to comply with the terms 

* This was an action to recover the money that had been paid 
upon an executory contract for the purchase of lands in New York 
City, as upon a rescission of the agreement. The defendant had 
tendered a deed of conveyance sufficient in form, but the lands were 
encumbered by taxes and assessments which the defendants were 
willing to pay, but the plaintiff refused to accept the deed, and 
brought his action and was allowed to recover. This case, how- 
ever, is not in consonance with the trend of recent judicial opinion 
in this State. An examination of the cases cited in the text, to- 
gether with those cited oh the briefs of the counsel in the case, 
show that there is a distinction between a case where there is a defect 
in the chain of title and a mere encumbrance which may be removed, 
for example, by the payment of a sum of money. The cases cited 
in the text generally hold that a vendee is not compelled to take a 
title in which a defect appears other than a mere encumbrance such 
as taxes or a mortgage, and where the defect is patent on the face 
of the record, it is not necessary for the vendee to tender perform- 
ance on his part. But in the latter case where it is a mere encum- 
brance of the nature mentioned, it is necessary, following the rule 
laid down in the text, for the vendee to offer to perform before an 
action will lie. 
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of the contract in that respect, or where it appears that 
he has placed himself in a position in which performance 
is impossible. If the vendor of real estate, under an exe- 
cutory contract, is unable to perform on his part, at the 
time provided by the contract, a formal tender or demand 
on the part of the vendee is not necessary in order to en- 
able him to maintain an action to recover the money paid 
on the contract, or for damages. Hudson v. Swift, 20 
Johns, 24; Fuller «/. Hubbard, 6 CVz«/. 13; Green v. Green, 
9 Cow. 47 ; Hartley v. James, 50 N. V. 38 ; Bigler v. 
Morgan, 77 N. K 312 ; Burwell v. Jackson, 9 N. Y. 547 ; 
Bogardus v. N. Y. Life Ins. Co., loi N. V. 328 ; Tamsen 
V. Schaflfer, 108 A*". Y. 604 ; S. C, 14 5/. R. 4. 
I In this case there was no proof that the defendant 
waived tender or demand cither by words or conduct. 
The only difficulty in the way of the performance on his 
part was the existence of the mortgage which the proof 
tends to show was given by a former owner ; and its exist- 
ence on the day of performance was not known to either 
party. In order to sustain the judgment we must hold 
that the defendant on the day of performance was unable 
to convey to the plaintiff the title which the contract re- 
quired, simply because of the existence of the encum- 
brance. We do not think that it can be said upon the 
facts of this case that the defendant had placed himself in 
such a position that he was unable to perform the contract 
on his part, and that his title was destroyed, or that it was 
impossible for him to convey within the meaning of the 
rule which dispenses with the necessity of tender and de- 
mand in order to work a breach of an executory contract 
for the sale of land. It cannot be affirmed under the cir- 
cumstances that if the plaintiff had made the tender and 
demand on the day provided in the contract he would 
not have received the title which the defendant had con- 
tracted to convey. The contract is not broken by the 
mere fact of the existence on the day of performance of 
some lien or incumbrance which it is in the power of the 
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vendor to remove. That is all that was shown in this case, 
and hence the judgment was recovered in violation of an 
important principle of the law governing contracts. 

Opinion by O'Brien, J. AH concur. 

Judgment reversed, and new trial granted, with costs 
to abide eve^t. 

Garrett Z. Snider^ for defendant, appellant. 

Abram A. Demaresty for plaintiff, respondent. 



BABCOCK V. CHASE. 



Supreme Courts Fourth Department ^ General Term; 

December y 1895. 

Contracts; consideration; change of name of infant?^ A contract 
by a grandfather with the parents of an infant six months of 
age, that if the parent would change the name of the infant 
from Catharine to Harriet, the grandfather would leave the in- 
fant the sum of $500 by his will, is supported by a good consid- 
eration and is enforcible by the infant, in her own name, 
against the estate of her grandfather.* 

* It seems from a consideration of the cases cited below, together 
with the one in the text, that almost any act by which one person 
makes a change in his personal habits or mode of living will be a 
sufficient consideration to support a contract. If the rights of other 
creditors, whose rights rested on valuable considerations, were pre- 
judiced by recognizing considerations of the kind first mentioned, 
the courts would probably look with suspicion and disfavor upon 
such contracts. It seems also that these contracts in the nature of 
testamentary agreements, or agreements to pay after the death of 
the promisor, are subject, like other testamentary agreements, to 
rescission at any time before full performance by the other party. 
Adams v, Houness, 62 Barb. 326. 
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Appeal by the defendant, Eugene A. Chase, as sole 
executor, etc., of Christopher J. Babcock, deceased, from 
an interlocutory judgment of the Supreme Court in favor 
of the plaintiff, Harriet Babcock, upon the decision of the 
court rendered after a trial at the Broome Special Term^ 
overruling the defendant's demurrer interposed to the 
plaintiff*s complaint on the ground that it did not state 
facts sufldcient to constitute a cause of action. 

It is alleged in the complaint that the plaintiff was 
born on October 28, 1875, and soon after her birth was by 
her parents named Catharine and so christened ; that she 
was called and her name continued to be Catharine Bab- 
cock until February, 1876, when Christopher J. Babcock^ 
the defendant's testator and the grandfather of the plaint- 
iff, requested and urged her parents to change her name 
from Catharine to Harriet, which they were unwilling to 
do ; that the decedent desired such change as the name 
of Harriet was a favorite name with him, and he desired 
it should be kept in the family ; that thereupon the 

Thus where a parol agreement was made between the plaintiff 
and the defendant s intestate, that the former should give up her 
home and residence in the State of New Jersey, and remove to a 
certain place in New York State with her husband and reside there 
near the intestate so long as he lived, and in consideration thereof 
receive the sum of $2,000 upon the death of the intestate, — Held, 
that this contract having been fully performed by the plaintiff, it was. 
binding on the estate of the intestate, but, further, that the intes- 
tate might have rescinded the contract at any time before his death.. 
Adams v, Houness (supra). 

Natural love and affection is not sufficient consideration for an 
executory contract, such, for example, as a promissory note. Fink 
V, Cox, \Z Johns, 145. 

A promissory note given in consideration of a discontinuance of 
a divorce suit is void for want of consideration. Adams v, Adams* 
91 N. v. 381. 

An agreement by a wife living separate from her husband, to re- 
turn to him, is a good consideration for a promise on his part» 
Dewey v. Durham, ,19 IV, J?^, 66, 
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decedent, in consideration that the parents of the plaint- 
iff would change the name of the plaintiff from Catharine 
to Harriet, promised and agreed to and with the plaintiff 
and with her parents for her use and benefit that he would 
at his death, and in and by his last will and testament, pay 
to, leave for and give to the plaintiff the sum of $500 ; 
that the parents of the plaintiff in consideration of such 
promise of the decedent agreed to make the proposed 
change, and thereupon immediately, in performance of 
their said promise, did change the name of the plaintiff 
from Catharine Babcock to Harriet Babcock, and from 
that time to the present that has been her name ; that the 
decedent did not perform the agreement on his part, and 
did not pay to, leave for or give to the plaintiff the sum of 
$500, or any sum, by his will, which has been duly admit- 
ted to probate and letters issued to the defendant, the 
executor therein named ; that the decedent by his will 
gave all his property to other parties and made no provi- 
sion for the plaintiff. Judgment is demanded for $5CX>, 
and for such other relief as shall be just and equitable 
The defendant demurred to the complaint on the ground 
that it did not state facts sufficient to constitute a cause 
of action. The demurrer was overruled and the defendant 
appealed. 

Held, that the complaint was sufficient. Wolford v^ 
Powers, 85 Ind. 294. The promise was supported by a 
sufficient consideration. Diffenderfer v, Scott, 32 N, E. 
Rep. 87. In general a waiver of any legal or equitable 
right at the request of another party is a sufficient consid- 
eration for a promise. Currie v, Misa, L. R. [10 Exch.'\ 
162 ; Hamer v. Sid way, 124 N, Y. 545 ; S. C, 36 St. R. 
888; rev'g 57 Hun, 229; 32 St. R. 521 ; 10 Supp. 182 
(where a promise to pay the promisee $5000 if he would 
refrain from drinking liquor, using tobacco, swearing, and 
playing cards or billiards for money until he should become 
twenty-one years of age, was held to be based on sufficient 
consideration) ; Lindell v. Rokes, 60 Mo. 249 ; Earle v. 
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Angell 157 Mass, 294 (where it was held that a promise 
to pay the promisee $500 if he would attend the funeral 
of the promisor was enforcible). 

There is no question here about the adequacy of con- 
sideration. Earl V, Peck, 64 N. Y. 598. That has been 
fixed by the parties. 

Can the plaintiff enforce the promise ? It was made 
expressly for her benefit, and by reason of the relationship 
between her and the promisees, and also by reason of her 
connection with the consideration there was such a privity 
between her and the promisees that she had a right to 
enforce the contract, i Comyns* Dig. (5th ed., p. 310, 
note). This is based mainly on Dutton v. Poole, 2 Levinz^ 
210. See Shepard v, Shepard, 7 Johns. Ch. 63 ; Todd v. 
Weber, 95 N. V. 193 ; Knowles v. Erwin, 43 Hun^ 152 ; S. C, 
5 5/. R. 421 ; aff'd 124 -A^. F. 633 ; Sackett v. Sackett, 14 
St. Rep. 253. The principle that relationship may be the 
basis of a privity suflficient for the action is also recognized 
in Bogardus v. Young, 64 Hun^ 405 ; S. C, 46 Si. R. 780 ; 
19 Supp. 885 ; Coleman v. Hiler, 85 Hutiy 547 ; s. c, 6j 
St. R ^\ \ II Supp. 357. In Vrooman v. Turner (69 N. Y. 
283, 284), it is said : " To give a third party who may 
derive a benefit from the performance of the promise, an 
action, there must be, first, an intent by the promisee to 
secure some benefit to the third party, and second^ some 
privity between the two, the promisee and the party to be 
benefited, and some obligation or duty owing from the 
former to the latter which would give him a legal or equit- 
able claim to the benefit of the promise or an equivalent 
from him personally.'* The plaintiff here has certainly an 
equitable claim to the benefit of the promise. The plaint- 
iff's parents acted for her as well as for themselves in the 
transaction. They owed her a duty in that regard from 
which it may well be said a privity arose sufidcient for the 
maintenance of the action. 

The case of Townsend v. Rackham (143 N. Y. 516), 
cited by the appellant, related to a matter widely different 
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from the present, and the general rule there stated had 
no reference to the somewhat exceptional cases like the 
one now under review. 

Opinion by Merwin, J. Hardin, P. J., and Parker^ 
J.', concurred. 

Interlocutory judgment affirmed, with costs, with leave 
to defendant to answer in twenty days upon payment of 
the costs of the demurrer and of the appeal. 

Norman M. Allen, for the defendant, appellant. 

D. L. Atkyns, for the plaintiff, respondent. 



MILLIMAN V. ROCHESTER RY. CO. 

Supreme Courts Fourth Department, Appellate Division ; 

March, 1896. 

Witness ; failure to intern^ ate friendly^ as to vital issues ; fresump^ 
tion,] Where a plaintiff failed to interrogate a friendly witness 
produced by him at the trial relative to vital issues in the case 
which must be deemed to have been within the knowledge of 
the witness, — Held, that it was not error calling for a reversal 
for the judge to charge the jury that this omission might be 
taken into account in determining upon which side the truth 
lay.* 

Appeal by the plaintiff from an order denying his 
motion for a new trial on the minutes, after a verdict for 
defendant at the Monroe Circuit. 

Action by Rowland T. Milliman against the Roches- 
ter Railway Company, for a personal injury and for an in- 

* See note at the end of this case. 
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jury to plaintiff's horse, harness and phaeton, caused, as 
alleged, by the negligence of the motornnan of the defend- 
ant's street car. 

The plaintiff was riding with his daughter and grand- 
child, two years old, in a phaeton drawn by one horse. They 
were driving eastward on Monroe avenue on the south 
side of defendant's track. Meigs street crosses Monroe 
avenue, and at the place« where these streets cross one of 
the defendant's east-bound cars collided with the plaint- 
iff's phaeton, overturning and injuring it, and also injur- 
ing the plaintiff and his horse. The accident occurred 
about midday. The car was going eastward and moving 
about the same rate of speed as the plaintiff's horse — five 
to seven miles an hour. A steam roller stood on the 
south side of the avenue and near the Meigs street cross- 
ing. As the plaintiff's horse approached he was frightened 
by the escaping steam, shied suddenly to the left (north) 
and entered on defendant's track. The plaintiff testified 
that the car followed along behind the phaeton for 125 or 
150 feet and ran into his phaeton. He testified that the 
first notice of danger he had was the screams of persons 
behind the wagon, which his daughter heard first and 
called his attention to ; that he immediately pulled his 
horse to the left to get clear of the track, but before he 
got off was run into. Th^ daughter was called as a wit- 
ness for her father and testified that she heard no gong, 
but heard voices shouting, and that immediately after- 
wards the collision occurred. She was not asked by the 
counsel of either litigant how long after the horse entered 
upon the track, or how far they had traveled on it, before 
the collision occurred. Four witnesses called by the de- 
fendant testified that the collision occurred immediately 
after the horse shied onto the track, and three of them, the 
motorman and two citizens, testified that before the col- 
lision the phaeton was being driven along on the south 
side of the track and not more than fifteen or twenty 
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feet ahead of the car, that both were traveling at about 
the same rate of speed, and when the horse saw the 
escaping steam he -shied away from it, and the collision 
occurred. The liability of the defendant turned upon the 
issue whether the collision occurred immediately after 
the horse entered upon the track, or whether the car 
followed the phaeton for 125 feet or more, overtook it 
and ran it down. The plaintiff's daughter was not ex- 
amined upon this question when on the stand, nor was 
she recalled after this vital issue had been clearly pre- 
sented by the defendant's witnesses. 

The trial judge in his charge, after some appropriate 
remarks upon the burden of proof, called the attention of 
the jury to the fact that the plaintiff's daughter had not 
been examined on this issue, although she had had the 
same opportunity of knowing the facts as the plaintiff, 
and charged that this omission might be taken into 
account in determining on which side the truth lay, and 
the counsel for plaintiff excepted to this instruction. 

Held, no error. In case a litigant fails to produce a per- 
son known to be friendly to him and to his cause, who is 
so situated that he must have knowledge of the facts in 
issue, the jury is permitted to presume that the testimony 
of that person would not have been favorable to the party. 
Kenyon v, Kenyon, 88 Hun, 211, and cases there cited. 
The rule is as applicable to a case in which a party fails 
to interrogate a friendly witness, so situated as to be pre- 
sumed to have knowledge of the existence or non-exist- 
ence of the vital facts in issue, as it is to the case of a 
failure to produce such a witness. The omission to inter- 
rogate a friendly witness in respect to facts presumably 
within his knowledge, is more significant than the failure 
to call such a person as a witness, and that the presump- 
tion that the testimony would not have been favorable to 
the party's case is stronger than the one which arises 
from the failure to produce such a person as a witness. 
Eldridge v. Hawley, 115 Mass, 410. The defendant was 
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not bound to attempt to prove its defense by the plaint- 
iff's daughter and witness, and the burden was on the 
plaintiff to interrogate her as to facts presumably within 
her knowledge, or expose himself to the hazard of un- 
favorable inferences. The learned judge did not instruct 
the jury that they were required to presume that the 
testimony of the daughter would not have been favorable 
to the plaintiff had she been interrogated, but simply that 
they might take the omission into consideration in deter- 
mining how the issue should be decided. 

Opinion by FoLLETT, J. All concur, except Ward» 
J., dissenting. 

Order affirmed, with costs. 

John Van Voorhis, for the plaintiff, appellant. 

Charles J, Bissell^ for the defendant, respondent. 



Note on Presumption from Omission to Produce Witness, 

The rule which is applied in the text to the case of a 
mere failure to question a witness as to material facts pre- 
sumably within his knowledge, finds frequent illustration 
in cases where a party fails to produce a witness who must 
have known tiie facts. Where a party neglects to produce 
proof that may justly be presumed to be within his reach, 
and which is needed to make a satisfactory case, this creates 
a strong presumption against him. Ruffe v, Steinbach, 48 
Mich, 465 ; Clifton v, U. S., 4 How, {U, S,) 242. 

" A jury would have the right to infer that the evidence 
of an eye witness to a transaction would not be favorable ta 
a party who voluntarily excluded such witness from testify- 
ing in the case." People v, Hovey, 92 J^. Y, 554. " In a 
doubtful case it would justify the jury in resolving the doubt 
against him." Gordon v. People, 33 N, Y, 501. 

See also Schwier v. N. Y. Central & H. R. R. Co., 90 
N. F. 558 ; Bleecker v, Johnson, 69 N. Y, 309 ; Byrne v. 
Brooklyn City & N. R. R. Co., 6 Misc, 6, where it is said r 
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"A weak case for plaintiff is made strong when a witness 
who could contradict it is not called by the defendant." 

Kenyon v. Kenyon, 88 Hun^ 211, was an action by the 
husband for an absolute divorce. Upon the trial one of the 
plaintiff's witnesses swore absolutely that he saw the de- 
fendant and one Green committing adultery. The defend- 
ant denied this, but the co-respondent Green was not pro- 
duced as a witness by either party. The referee before 
whom the case was tried found in favor of the defendant, 
basing his opinion mainly on the fact that the plaintiff had 
failed to call Green as a witness. The General Term re- 
versed the judgment mainly on the ground that the defend- 
ant had failed to call Green as a witness. The court say 
that if the defendant had called Green to the stand, and her 
story was true, in all probability he would have sustained 
her, and that an omission on her part to call him gave rise to 
a strong presumption that Green's testimony would not be 
favorable to her. 

A bark was run into at night by a vessel entering the 
harbor of New York. The officers of the vessel claimed tliat 
they saw no light on the bark. It was held that the failure 
on the part of the bark to call the persons whose duty it 
was to attend to the lights was sufficient to raise the pre- 
sumption that there were no lights. Ville du Havre, 7 Ben. 
{U, S.), 328. 

The same rule applies to the suppression of material 
documentary evidence. The presumption is that they con- 
tain evidence unfavorable to the party having possession of 
them. Oliver ik Flack, 2 Sim, 6r* St 600. The inference as 
to contents may be taken most strongly against a party re- 
fusing to produce documents after notice. Barber v. Lyon, 
22 jBar^. 622. 

When withholding testimony raises a violent presump- 
tion that a fact not clearly proved or disproved exists, it is 
not error for the court to allude to the withholding as a cir- 
cumstance strengthening the proof. Frick v. Barbour, 64 
jPa, Si. 120. But where a person is prevented from testify- 
ing by circumstances beyond his control, no presumption 
arises concerning the nature of his testimony. Cramer v^ 
Burlington, 49 /(nva, 213. 

The refusal to allow a solicitor to testify as to matters 
which were discussed or occurred during his professional re- 
lation to the party who refuses, does not raise a presumption 
against such part v. Wentworth v. Floyd, 10 If. Z. Cas^ 

589. 

It is error for the judge to refuse to charge the jury that 

the refusal of the plaintiff, who is also a witness, to produce 
Vol. III.-.3 
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account books on which the claim in suit is made, raises a 
presumption against him. Davie v, Jones, 68 M^. 393. 

But, on the otlier hand, the mere omission of a party to 
a civil action to call a witness, who, at the most, has no 
other or better knowledge of the matter in dispute than 
those who are produced and give evidence, is not neces- 
sarily suspicious, entitling the adverse party to every pre- 
sumption to his prejudice. In Bleecker v. Johnston, 69 ^. 
Y. 309, an action against co- partners upon an alleged con- 
tract of employment, the plaintiff and one of the defendants 
were the only witnesses. The other defendant was present 
at the time of the hiring, and in the city at the time of the 
trial. The testimony of the two witnesses was directly in 
conflict. The trial judge, commenting on the absence of 
the other defendant, said : " It is the duty of every party, 
in presenting their case before the jury, to produce every 
witness who can convey any light to the jury which will aid 
them in considering the evidence ; and when a witness is 
within reach, and whose evidence could be produced, they 
have a right to infer that the non-production of the witness 
is caused 'by the fact that his evidence would not be benefi- 
cial to the party who was bound to produce him." This 
charge was held erroneous, in applying to such a case the 
stringent maxim, '* Omnia praesumuntur contra spoliatorem^** 
which applies to cases of a tortious destruction or suppres- 
sion of documents, or other instruments of evidence. The 
non-attendance of the absent defendant at the trial may 
have been a proper subject of remark and for consideration 
by the jury, and if they under all the circumstances thought 
his absence suspicious, they might take a less favorable 
view of the testimony on the part of the defense ; but this 
was the extent to which the plaintiff was entitled to any 
benefit from the circumstance. 

In Flynn v. N. Y. Elevated R. R, Co. (50 Super, Ct. 
[y. 6r*iS.J 375) which was an action against contractors grow- 
ing out of the construction of a building for injuries caused 
by an accident, the plaintiff asked the trial court to 
charge that, if the defendants have failed to produce wit- 
nesses who were in their employ, and were present at the 
time of the accident, that fact should be taken into consid- 
eration by the jury in coming to a conclusion. The court 
charged that '* is a question the jury will consider for them- 
selves," which was held error requiring a reversal of the 
judgment, as it did not appear that these witnesses were 
under the control of the defendants more than of the plaintiff, 
or more in their interest, or more easily reached by a sub- 
'j)oena, and it had not appeared that there was any evi- 
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dence which the defendants could have contradicied or ex- 
plained by witnesses they had the power to pro(Juce. 

In Fitzpatrick v. Woodruff (47 Supfr. Ct. [/. 6r* S] 436) tlie 
court left it to the jury to say whether the faihire of a party 
to produce a witness to the transaction, and who was sworn 
on anotlier trial, could create an inference against him. 
This was held to be error, as it appeared that on the former 
trial the witness had testified that he did not remember the 
material fact in dispute. 

In Lewis z^. Bache (28 St. R. 405 ; 7 Supp, 757), the General 
Term of the New York Common Pleas held, in an action at- 
tacking a general assignment by partners as void for fraud, 
where promissory notes held by their wives were charged as 
firm liabilities, and their wives were not called as witnesses 
to show the bona fides of the assignments, that no inference 
against the validity of the assignment could be drawn from 
that fact. 

When a party whose good faith in refraining from testi- 
fying in his own behalf or calling as a witness a person 
shown to be acquainted with the facts, is questioned, he has 
a right to give evidence explaining his course. Woodruff v, 
Hurson, 32 Barb, 557. So the non-production of a Chinese 
certificate *' is a circumstance which, if alone and unex- 
plained, may be regarded as proof that the person lacking it 
IS one who is prohibited, but its non-production is open to 
explanation, and the presumption arising from its non- 
production to contradiction." Matter of Lee Yip, cited and 
followed, Matter of Ho King, 14 Fed, Rep, 724. 
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KRONE V. KLOTZ. 

Supreme Court, First Department, Appellate Division; 

April, 1896. 

Supplementary Proceedings ; title to funds in attorney s hands ; order 
top€^ ovgr to sheriff'.] Where an attorney, who has collected a 
sum of money on a judgment for his client, claims the 
balance over and above the sum due for his services in that 
action for other services for the same client, he will not be- 
compelled as a third party in supplementary proceedings to 
pay over said sum to the sheriff at the instance of a judgment 
creditor of his client, as the ownership of the judgment debtor 
of the fund is not so clear and conclusive as required by Code 
Civ. Pro. § 2447.* 

Appeal from an order made in supplementary proceed- 
ings requiring a third person to pay over to the sheriff, to 
be applied upon a judgment, a sum of money alleged to 
belong to the judgment debtor. 

The appellant, the third person, had acted as attorney 
for the judgment debtor in an action against the Germania 
Publishing Company, and had received in that action for 
his client $350, about January i, 1895. The appellant 
was paid for his services in the action $150, and the bal- 
ance, $200, he held for his client, the judgment creditor. 
His client had another claim against the Germania Publish- 
ing Company, growing out of the alleged fraudulent issue 
to him of stock in the company, and a suit was in con- 

* There are many decisions illustrating the rule under the 
statute that where there is a " substantial dispute " as to the title to 
the property, the court cannot summarily dispose of the question 
of title and order the property turned over to a receiver or the 
sheriff. See cases cited in Note on Procedure where Property is 
Disclosed in Supplementary Proceedings, 1 N^ V. Ann, Cas, 152,. 
p. 154- 
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templation. Appellant also rendered services for the 
judgment debtor and others in the organization of a cor- 
poration in the State of New Jersey, for which he was to 
be paid $150, but had been paid nothing, and his client 
had acknowledged this claim. April 13, 1895, the appel- 
lant wrote his client, saying, among other things, that his 
client's draft upon him for any amount not exceeding the 
$200 in his hands belonging to his client would be honoreji. 
April 16, 1895, the sheriff, having an attachment in this 
action against the property of the judgment debtor, served 
a notice thereof upon the appellant, and pursuant thereto 
the appellant gave the sheriff a certificate to the effect that 
he held $200 of his client's money in his hands, subject to 
the appellant's lien for fees. August 26, 1895, and again 
October 16 and 18, 1895, the appellant was called and ex- 
amined in these supplementary proceedings and the fore- 
going facts appeared. The appellant then claimed that 
he was entitled to retain the $2CX) for his services in the 
suit which was in contemplation, but was never com- 
menced, and for his services in organizing the New Jersey 
corporation, all of which services were worth fully $200. 

Upon this condition of things appearing, the court 
made the order appealed from. 

He/d, error. It seems to be conceded by counsel for 
respondent that if there was a substantial dispute as to 
the ownership of the $200, the order appealed from was 
improperly granted, under section 2447, Code of Civil 
Procedure, and this is true. Wherever such dispute exists 
in good faith the court cannot settle such dispute in sup* 
plementary proceedings, but should leave the parties to 
their action. Rodman v. Henry, ly N. Y. 482 ; West 
Side Bank v. Pugsley, 47 N. Y. 368 ; Barnard v. Kobbe, 
54 iV; K. 516 ; Waldron v. Walker, 43 St. Rep. 605 ; s. C, 
18 Supp. 292. 

The fact of ownership should be clearly and con* 
clusively established in order to warrant the making of the 
order to pay over the money under this section of the 
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Code. The appellant claimed a right to retain these 
moneys for services by him for the judgment debtor in 
proceedings other than the suit in which the money was 
recovered. The rendering of such other services and the 
value thereof were proven and apparently were uncontra- 
dicted. But if there was any conflict of evidence in refer 
ence thereto, the judge had no power to determine the 
question of fact in these proceedings. The appellant 
claimed that he had a general lien upon the money for 
these services. That such lien exists and enables the at- 
torney to hold the money as against the judgment debtor 
himself seems to have been frequently held in this State, 

Matter of H , an attorney, 87 N. V. 521 ; Ward v. 

Craig, 87 N. K550; Matter of Knapp, 85 A'. F. 284; 
Bowling Green Savings Bank v, Todd, 52 N. Y. 489. 

Our attention is called to the case of Williams v. In- 
gersoll (89 N. V. 508), which it is claimed held that such 
lien was confined to the judgment in the same action in 
which the services were rendered for which the lien was 
claimed. In that case plaintiffs were employed as attorn- 
eys and counsel in various suits and legal proceedings. 
One case was for malicious prosecution brought by their 
client. There was an oral agreement between them and 
their client that they were to be paid for their services out 
of any moneys their client might obtain or become enti- 
tled to from any of the suits or proceedings, and that they 
should have alien for all such services, upon such moneys, 
which should be superior to any right their client might 
have. All these actions were finally by agreement sub- 
mitted to an arbitrator, who awarded to their client $10,000 
for malicious prosecution. The services of the attorneys 
in all these matters were worth $10,000. It was held that 
the agreement operated as an equitable assignment which 
attached to the award as soon as made, and was good 
against the client and any attaching creditor. It was said 
in the opinion that the attorneys could claim no general 
lien upon the award as attorneys, and could not base thejr 
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claim to an equitable lien upon the mere promise of their 
client that they should be paid out of any moneys recov- 
ered, and that an agreement, oral or in writing, to pay a 
debt out of the designated fund did not give an equitable 
lien upon the fund or operate as an equitable assignment 
thereof. These statements, however, were with reference 
to an abstract question which was not necessarily involved 
in the decision of the case. The attorneys were permitted 
to hold the award upon the theory of an equitable lien as 
above stated, and all that was said thereafter by the court 
was clearly obiter^ and no reference was made to the cases 
above analyzed, nor were any of them considered or criti- 
cised. 

The theory of the order made in this case was that the 
judgment debtor himself would have been entitled to 
recover the $200 from his attorney, the appellant, if the 
order had not been made. Suppose that he had sued the 
attorney for the money and the attorney had counter- 
claimed the indebtedness for his services. Would he not 
thereby have defeated the client's right to recover ? In 
this condition of authorities and in view of the suggestions 
we have made, it cannot be said that the claim made by 
the appellant to the $200 was not made in good faith, or 
that there was no substantial dispute as to the debtor's 
ownership of the money at the time the order was made, 
or that the fact of the debtor's ownership was clearly and 
conclusively established. We are not called upon to 
determine whether, in an action between the parties, the 
appellant or the judgment debtor would be found to be 
such owner. The fact of such ownership of the debtor 
was in doubt, and could not therefore be determined in 
these supplementary proceedings. It seems to us that the 
court had no power to make the order appealed from, and 
that such order should be reversed, with costs of the ap* 
peal, and the motion should be denied, with $10 costs. 

Ordered accordingly. 
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Opinion by WILLIAMS, J. All concur. 
Fulton McMafiofiy for appellant. 
Julius J. Franks for respondent; 
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Supreme Courts Appellate Division^ First Department ; 

March, 1896. 

Arrest ; motion to vacate on affidavits ; merits of action^ Upon a 
motion to vacate an order of arrest made upon new papers, 
the court must examine the affidavits and decide the motion 
as the facts are therein made to appear, whether the grounds 
of arrest are identical with the facts constituting the cause of 
action or extrinsic thereto.* 

Appeal from an order denying defendant's motion to 
vacate an order of arrest. 

Action by Isaac Levy against Adolph Bernhardt the 
complaint alleging substantially that on November i, 
1893, the plaintiff was the owner of certain goods of the 
value of $26 cX)Oy which were in the possession of the de* 
fendant, as the factor and agent of the plaintiff, under an 
agreement by which he was to sell the goods and account 
to the plaintiff for the sales, and to pay over to him the 
proceeds, and that on said November i, 1893, the defendant 
being such factor as aforesaid, unlawfully and fraudulently 
converted, misapplied and disposed of said property to his 
own use, and that the plaintiff had frequently demanded 
the property, but the defendant refused to deliver the 
same to him. 

* See note at the end of this case. 
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The affidavit upon which this order was granted stated 
more in detail the same facts, and described the time when 
the conversion took place as November i, 1893. The date 
is important. It is further stated, however, that after 
November i, the plaintiff himself had sold a certain por- 
tion of the goods to the firm of Herzog Brothers ; that 
Herzog Brothers gave a check for the price of them to the 
defendant, and that the defendant on that day converted 
the check to his own use. 

Upon these facts, made to appear somewhat more at 
large, the order of arrest was granted. Upon the 'motion 
to vacate the order it was made to appear that on Novem- 
ber II, 1893, the plaintiff released the defendant from all 
claims which he had against him, and that the result of 
the settlement was that the defendant was to sell certain 
goods of the plaintiff's then in his possession, and to retain 
out of their proceeds the sum of $5,cxx), which was due 
from plaintiff to him. It is fair to infer from the evidence 
that the $4,ocx:> of Herzog was a portion of the $5,ocx> 
which the defendant was entitled to retain. 

Held error to deny the motion to vacate. The facts 
appearing by the moving affidavits were uncontradicted 
and unexplained, and they establish almost conclusively, 
not only that the plaintiff had no cause of action against 
the defendant upon which this order of arrest was issued, 
but that he knew he had no cause of action, and that his 
affidavit was utterly false, and known to be so at the time 
he made it. The learned, justice, however, who decided 
the case in spite of these facts, denied the motion to vacate 
the order of arrest. No opinion was written by him, and we 
are, therefore, not informed of the ground upon which he 
puts his decision. It may be inferred, however, that it was 
decided upon the authority of certain cases which seem to 
lay down the rule that when the order of arrest is granted 
upon grounds which are identical with the cause of action^ 
the controversy should be left to an investigation at the 
trial, and should not be decided upon conflicting affidavits 
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upon a motion to vacate the order of arrest. Welch v. Win- 
terburn, 14 //««, 518. It is quite true that the rule is stated 
by the justice delivering the opinion in the case last cited 
and is laid down in some other cases, but in our judgment 
it does not state the true rule which should be applied ta 
cases of this kind, and it is not necessarily decided to be 
the true rule in any of the cases which we have been able 
to discover, even the one cited above. 

By Code Civ. Pro. §§ 567, 568, the right is expressly 
given to the defendant to move to vacate the order of ar- 
rest, either upon the papers upon which it was founded or 
upon new papers at his discretion. This right is one of con- 
siderable importance in actions of this kind. The court of 
appeals has said that where an order of arrest is granted 
in these actions the defendant can contest the right to 
arrest him upon a preliminary motion to set aside the 
order, and may also contest the alleged cause of action, of 
course, upon the trial. Elwood v. Gardiner, 45 N. K 349, 
352. It would be useless for the defendant to move to 
vacate the order of arrest in these cases, if his motion was 
not to be heard upon the merits, and, if not so heard, it is 
idle to say that he could contest the right to arrest upon 
the motion to vacate. We think he has that right, and 
that It is not only given to him by the Code, but it exists^ 
and the authorities recognize it to the fullest extent. 
Liddell v, Pat on, 7 Hun, 195 ; Baily v. Price, 24 St. R^ 
(>y2, ; Hayes v. Beard, 37 St. R. 535. In each of these cases 
the rule is laid down that when a motion to vacate an 
order of arrest is made, although the right to arrest grows 
out of the cause of action, it is the duty of the court to 
examine the affidavits and to dispose of the case accord- 
ing to the just preponderance of the proof as contained 
in them. The case of Welch v. Winterburn, cited above^ 
does not conflict with this rule. In that case the court 
say that upon the merits the facts were sufficient to sus- 
tain the order, and all else that is said in the opinion is 
dictum, and not necessary to the decision of the casei 
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The case of Peck v. Lombard (22 Hun, 63) was decided 
without any particular examination, solely upon what was 
supposed to have been held in the case of Welch v. Win- 
terburn {supra). The case of McClure v. Levy (68 Hutij 
525) does not lay down any different rule from that stated 
by us above. 

We think that in cases of this kind, whenever a motion 
to vacate the order of arrest is made, the court should ex- 
amine the affidavits and decide the motion as the facts 
therein are made to appear, no matter whether the grounds 
of arrest are identical with the facts which establish the 
cause of action or extrinsic to the cause of action. 

Opinion by Haight, J. All concur. 

Order reversed with ten dollars costs and motioa 
granted with ten dollars costs. 

Simon Sultan^ for appellant. 

A. A. Redfieldy for respondent. 



Note on Motion to Vacate Order of Arrest on 

Merits. 

In Falconer v, Elias, 3 Sandf, 731, it is said that on a 
motion to vacate a warrant of arrest the court will weigh the 
affidavits on both sides and decide upon the truth of the 
facts. 

In McClure v. Levy (68 Hun^ 525), the general term 
of the first department laid down the rule in a shovt per cur^ 
iam opinion, without citing any authority, that where tlie 
cause of action and the cause of arrest are identical, the 
order should not be vacated unless it appears with reason- 
able certainty that the plaintiff cannot recover in the action. 
In some of the older cases it was also held that where the 
order of arrest issued as of course, the court would not try 
the merits on a motion to set it aside. See Merwin v. Play- 
ford, 3 Robt 702 ; Paris v. Peck, 40 How, Fr. 484 ; Jaros- 
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lanski v. Saunderson, i JDaiy, 232 ; Stuyvesant v. Bowran, 3 
Abb. Pr, {JV. S.) 270 ; Royal Iiis. Co. v. Noble, 5 /</. 54. 

In Hoy V. Duncan (i y. 6^ 5. 555), it was said that on a 
motion to vacate an order of arrest the court must pass up- 
on the question whether the facts on which it was granted 
constitute the cause of action, or whether the ground of 
arrest depends upon extrinsic facts ; and if the allegations 
of the complaint render it uncertain the court will construe 
it to be in the latter category. 

Welch V. Winterburn (14 Hun, 518), in which it was held 
that where the cause of action and the cause of arrest were 
identical, the court would not inquire into the merits, was 
also in the first department, and the authorities cited were 
Frost V. McCarger, 14 Ififw, Pr. 131 ; Nelson v. Blanch- 
field, 54 Barb. 630. 

Peck V. Lombard (22 Hun, 63), was in the second depart- 
ment, and was decided solely on the authority of Welch v, 
Winterburn (supra), in a very short opinion. 

In Miller v. Parks (66 Hinv. Pr. 159), the doctrine of 
Welch V. Winterburn (supra) was approved by Justice In- 
graham, sitting at special term. 

Bailey v. Prince (24 St. J^. 632), was another decision of 
the general term of the first department, and Welch v. Win- 
terburn (supra) and Peck v. Lombard (supra) are referred 
to and in a measure disapproved. Justice Bartlett, in writ- 
ing the opinion of the court, says, at p. 633 : ** The doc- 
trine which finds support in those cases (last cited), how- 
ever, has not uniformly been acted upon in this court, and 
the better rule seems to be that indicated by Mr. Justice 
Daniels in Liddell v. Paton (7 Ifun, 195), to the effect that, 
even in a case in which the facts constituting the cause of 
action are identical with the facts constituting the cause of 
arrest, the court should dispose of an application to vacate 
the order of arrest according to the just preponderance of 
proof as contained in the affidavits read upon such motion, 
and a decision as to the defendant's liability to arrest 
ought not to be postponed until the trial." This decision 
was filed on May 24, 1889, and McClure v. Levy, 68 
-f^un, 525, where the doctrine of Welch v. Winterburn was 
followed, was handed down at the April term, 1893. 

Hayes «;. Beard (37 St. R. 535) was also a decision of the 
general term of the first department, and was filed on March 
13* 1891. It was there held unequivocally that although the 
cause of action and the cause of arrest were identical, the 
defendant could be discharged where the facts depended 
upon by the plaintiff were disproved by the affidavits read 
on behalf of the defendant. On this point the court says, 
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at p. 536 : " The plaintiff's counsel lias appealed to old cafes 
long since abandoned, holding that .where the order of 
arrest has been made upon the cause of action set forth in 
the complaint, and required to be maintained to support the 
action, it would not be vacated on affidavits controverting 
and disproving the facts on which it depended, made on the 
part of the defendant. The injustice of subjecting the 
defendant to arrest and imprisonment for an unfounded 
cause of that nature has so long since led to an explosion of 
that idea as to warrant the belief that it must have become 
too well known to the intelligent members of the legal profes- 
sion to permit it to be invoked for the support of this order. 
The defendant is entitled to be relieved from unwarrantable 
imprisonment in all cases and at the earliest opportunity^ 
and the motion provided for that end to discharge an 
order of arrest has not been subjected to the qualification 
that it shall not be permitted to prove successful when the 
cause of action and the cause of arrest shall be identical. 
But the same necessity as well as the same humanity applies 
to and includes these cases as well as ^here the cause of 
arrest shall be extraneous to the cause of action." 

The same court, two years later, in McClure v. Levy 
(68 Hun^ 525) said : ** In this action, the cause of arrest 
is identical with the cause of action, and the order of 
arrest should not be vacated, unless it appears with reason- 
able certainly that the plaintiff cannot recover in the 
action." 

In Bown, Thompson & Co. v. Fuerst (76 Hun^ 44i)» decided 
in March, 1894, the general term of the first department 
delivered the following opinion upholding an order of 
arrest : '* As the right to maintain the action and the order 
of arrest granted herein both depend upon the construction 
to be given to the (written) agreement entered into between 
the parties t6 this action, and as this construction may 
depend upon the course of business of the parties under it, 
which course of business can only be satisfactorily estab- 
lished upon the trial, we think that upon this appeal we 
should not attempt such construction, and, therefore, affirm 
the order appealed from." 

The deduction to be drawn from a review of these cases 
seems to be that the court will examine the facts in all 
cases, but that where the cause of action and the cause of 
arrest are identical the plaintiff will not be compelled to 
establish the facts by such a preponderance of proof as 
would be required where the facts on which the order of 
arrest is founded are extrinsic to the cause of action. 
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GEORGE BORGFELDT & CO. v. WOOD. 

Supreme Courts Fourth Department^ General Term ; Decern- 

ber, 1895. 

Sale ; rescission for fraud ; replevin ; prior levy of execution against 
vendee, \ Where, prior to any act of the vendor of chattels 
showing an election to rescind the sale for fraud, an execution 
against the vendee is levied upon the property, replevin there- 
for cannot be maintained by the vendor. 

2. The same ; notice to vendee of rescission.^ Where the decision 
of the vendor to rescind the sale for fraud was made before the 
levy, but was not communicated to the vendee, and the papers 
for the action to reclaim the goods were not completed, and 
there was no act of the vendor as to the property until after 
the levy, — Held, that the rescission was ineffectual and the 
action of replevin could not be maintained.* 

* Compare with the case in the text. Converse v. Sickles, 2 N. 
V. Ann, Cas, 16, and see note to American Sugar Ref. Co. v, 
Fancher, Jb,p, 10. 

Where one of two partners purchased goods without the knowl- 
edge of his co-partner, and the latter, on learning the fact, proposed 
by letter that the vendors should have the goods again, which pro- 
posal was accepted before the goods had reached the vendee, — Held, 
that the sale was thereby rescinded and the goods could not be sub- 
sequently seized by virtue of an execution against the vendees. Ash 
"2/. Anners, i Hill, 302. 

A seller of an article of merchandise, which is •returned to him 
by the purchaser on account of a breach of warranty, unless he 
makes a specific objection to receiving it back, rescinds the con- 
tract of sale. Collins v. Brooks, 20 How, Pr, 327. 

When the maker of an article takes it back after delivery, be- 
cause it remains unpaid for, the presumption is that the sale is re- 
scinded, unless there is some evidence to show an intent to take it 
for the purpose of resale on the buyer's account, or otherwise not 
to discharge the debt due for the price. Sloane v. Van Wyck, 4 
Abb, Ct, A pp. Dec, 250. 

Where the vendor takes back goods to be replaced by others, 
the sale and delivery of such goods is rescinded by consent, and no 
action will lie upon that transaction. If the goods are taken back 
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• Appeal by the plaintiff, from a judgment of the 
Supreme Court in favor of the defendants, entered upon 
the verdict of a jury rendered by direction of the court 
after a trial at tke Onondaga Circuit. 

Action by George Borgfeldt & Co., a corporation, 
against George B. and Charles W. Wood, and the sheriff 
of Onondaga County, to recover possession of certain 
goods which had been previously sold by the plaintiff to 
the Woods. On or about September 14, 1893, the Woods 
failed in business, having been for some time insolvent, 
and on September 15, 1893, several judgments were ob- 
tained against them and entered in Onondaga County, and 
on the same day executions were issued to the sheriff of 
that county and levy made by him on the property de- 
scribed in the complaint with other property. On Sep- 
tember 16, 1893, the plaintiff commenced the present 
action and in the affidavit upon which the requisition was 
based, it is alleged that at the time the Woods obtained 
the goods, they knew themselves to be insolvent and 
obtained the goods with a preconceived intent hot to pay 
plaintiff therefor. It was also alleged that the defendant, 
the sheriff, claimed to hold the goods by virtue of execu- 
tions issued to him against the Woods. The goods were 
taken on the requisition from the possession of the sheriff. 
At the close of the evidence the court directed a verdict 
for the defendants, dismissing the complaint, and for a 
return of the goods replevied or for the value thereof with 
interest, as damages for detention. 

Held^ that the verdict was properly directed. There is 
no doubt about the right of a vendor of goods to rescind 

to make them perfect, the previous acceptance by the vendee is 
waived. In neither case can a vendor recover for goods sold and 
delivered. Hardenburg v, Schmidt, 5 St, B, 844. 

The right of stoppage in transitu is not lost by the receipt of 
acceptances by the seller, nor by his delivery of bills of lading, so 
long as such bills have not come into the hands of third persons. 
Ainis V. Ayres, 62 Hun, 376 ; s. C, 42 St, R, 827 ; 16 Supf, 905. 
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the sale for fraud, but until the vendor has exercised his 
option to rescind, either directly or by some act in disaf- 
firmance of the sale, the purchaser has a leviable interest 
in the goods, and if they are levied upon by attachment 
or execution against the purchaser prior to rescission, the 
provision of Code Civ. Pro. § 1690,* applies. Wise v. 
Grant, 140 N, Y. 593 ; S. C, 56 St. R, 496. 

In the present case the replevin was not brought until 
after the levy by the sheriff, and the Wise case is author- 
ity to sustain the judgment, unless, as the plaintiff claims, 
there was, in substance, a rescission prior to the levy by 
the sheriff, in the afternoon of September isth. Upon 
this subject it appears that on September 8th the Woods 
called a meeting of their creditors for September 14th, in 
New York city. At that meeting the defendant, Charles 
W. Wood, was present, and also, among others, Mr. Kahle» 
representing the plaintiff. Mr. Kahle, as a witness for 
plaintiff, testifies : *' I told him (Wood) that* I believed 
they were insolvent on January ist, and that he received 
our goods by fraud. He had no right to accept them. 
He denied that. He said that they were not insolvent 
January 1st, and they only found that they were insolvent 
the Saturday before calling the meeting. Then the cred- 
itors spoke about accepting a compromise of 25 per cent, 
which was rejected and a proposition made that, if an 
offer of 40 per cent, would be made, the creditors would 
possibly accept. That was in Mr. Woods* presence. I 
then left the meeting without acting upon the proposition. 
After leaving the meeting, on my way up town, I stopped 
in to see our lawyer, Mr. Dunne, and consulted him in re- 

* By Code Civ. Pro. § 1690, as it stood in 1893, it was provided that 
an action to recover a chattel could not be maintained " where it was 
seized by virtue of an execution or a warrant of attachment against 
the property of a person other than the plaintiff, and at the time of 
the seizure, the plaintiff had not the right to reduce it into his pos- 
session." 

By Z. 1894, c. 305, this provision was amended by substituting* 
for the word " seizure " the words ** commencement of the action."" 
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gard to our matter. I instructed you to start the same 
evening, if possible, for Syracuse ; not to delay the matter 
at all, any more than you could possibly help. • It was for 
the purpose of replevying the goods ; taking out replevin 
proceedings." Upon cross-examination Kahle testifies: 
" I have detailed, as far as I can remember, everything 
that I said to Mr. Wood on that day at that meeting. I 
left the meeting before he did. I said nothing to him at 
that time about beginning an action of replevin. . . . 
On my way home from the meeting I stopped to see Mr. 
Dunne, our lawyer. I submitted the statement to him ; 
stated also that they were largely indebted to us ; what 
steps we would take to protect our interests. I asked, so 
far as I remember, whether we could recover our goods, as 
I had no doubt they were obtained by fraud — false pre- 
tenses ; that these people, when they received our goods, 
were insolvent. I stated this to Mr. Dunne. I was con- 
vinced at that time of that fact." It appears also from 
the testimony of Mr. Dunne that on the afternoon of Sep- 
tember 14th, Mr. Kahle called on him for advicej and he 
advised him to replevy the goods ; that on the morning of 
the 15th, he prepared an affidavit in replevin against the 
Woods alone, which Mr. Kahle signed ; that on the after- 
noon of the 15th, he learned from a newspaper that judg- 
ments had been entered against the Woods, and he then 
changed the affidavit so as to include the sheriff, and sent 
for Kahle, who came and signed it ; that on the i6th he 
came to Syracuse and replevied the goods. The sum- 
mons in the action is dated the 15th, but was not deliv- 
ered to any officer for service until the i6th. This is in 
substance the evidence from which it is claimed that there 
was a rescission prior to the afternoon of the 15th. 

From this evidence it may be inferred that Mr. Kahle, 
on the afternoon of the 14th, made up his mind to rescind 
the sale ; but he had no communication with Wood after 
he so made up his mind, nor were the papers for bringing 
the replevin suit completed until the afternoon of the 
Vol. III.— 4 
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15th, and after the judgments and levy by the sheriff. 
There was no act by the plaintiff as to the property until 
the 1 6th. It is argued that the interview between Kahle 
and Wood at the creditors* meeting on the 14th, was a 
sufficient notice of the intention of Kahle to rescind the 
sale. He, however, said nothing as to what he intended 
to do, and he said nothing that would at all interfere with 
his suing on the contract. Besides, he did not in fact 
know then what he would do, and did not make up his 
mind until he advised afterwards with his counsel, and 
after that he did not see or communicate with Wood. 
We fail to see how the interview between Wood and 
Kahle, as testified to by Kahle, can be construed to be 
notice of an intention by plaintiff to rescind. 

In Benjamin on Sales (6th ed., § 443) it is said that the 
rescission is the legal consequence of the election of the 
deceived party to repudiate the contract, and takes date 
from the time at which he announces the election to the 
opposite party. See, also, Stevens v. Hyde, 32 Barb. 171. 

We are of the opinion that the evidence given on the 
part of the plaintiff did not show a rescission before the 
levy of the sheriff, nor would it authorize the jury to find 
such a rescission. If there was an intention on the part of 
the plaintiff on the 14th or 15th, to rescind, it was not in 
any way communicated or manifested to the Woods, nor 
was there any act on the part of the plaintiff that com- 
mitted it on the subject until the replevin suit was in fact 
commenced. 

Opinion by Merwin, J. HARDIN, P. J., and PARKER, 
J., concurred. 

Judgment affirmed, with costs. 

James Dunne and Charles E. Ide^ for the plaintiff, 
appellant. 

C. W. Andrews, for the defendants, respondent. 
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BROWN V. ROOT MFG. CO. 
Court of Appeals ; January y 1896. 

[Affirming 'jd Hun, 159]. 

Stipulation to refer ; second tried ; ejectment J\ Where a party, de- 
feated in an action of ejectment, avails himself of the privilege 
of the statute to have a new trial, a previous stipulation for 
trial before a referee holds good and the court must appoint 
another referee.* 

The case of Wing De La Rionda, 131 N, K 422, distinguished 
and explained. 

Appeal from order of the General Term of the 
Supreme Court, Third Department, which reversed an 
order of the Special Term denying a motion by defend- 
ant to appoint a referee. 

Action of ejectment by Frank Brown against the 
Root Manufacturing Co. The attorneys for the plaint- 
ifif and defendant had stipulated, in writing, that the 
issues in the action should be referred for trial, and there- 
upon an order was made appointing a referee to hear and 
•determine the action. The referee determined in favor of 
the defendant, and a judgment was accordingly entered, 
dismissing the plaintiff's complaint. Thereafter the 
plaintiff moved for and obtained an order vacating the 
judgment and granting a new trial in the action, upon 
payment of costs. Subsequently the defendant applied 
for an order appointing another referee in the pl^ce of the 
former. The Special Term denied the motion ; but, 
upon appeal to the general term, the order of the special 

* See note at the end of this case. 
I Unless it so indicates an amendment to the pleadings, does not 
vacate a previous order of reference. Kiersted z/. Orange & Alex- 
ander R. R. Co., 54 How, Pr. 29 ; rcv'd, on another point, 69 N^ 

' y. 343. 
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term was reversed and a new referee was appointed in the 
action. The denial at special term was placed upon the 
ground that the granting of the new trial in the action 
vacated all proceedings subsequent to the joinder of issue. 
The general term took a different view, and held that of 
Code Civ. Pro. § loi l was applicable, and that the case of 
Wing V. De La Rionda (131 N. K 422 ; S. C, 43 St, R. 
305), upon which the special term justice had relied, did 
not control the application of the section. 

Held^ on this appeal as stated in head note. What 
was involved in Wing v. De La Rionda was the ques- 
tion of the right of a party, again succeeding upon the 
second trial in the ejectment action, to have another 
extra allowance granted to him. It was held that the 
• court had power to grant the extra allowance after the 
second trial, inasmuch as, by taking a new trial under 
the statute, the party "in effect, commenced or caused 
the commencement of a new action." It was observed 
that, in ordinary cases, where a new trial is granted for 
error of law or fact, and costs are made to abide the event,, 
the general rule obtained that but one extra allowance 
could be taxed in an action. The opinion pointed out the 
reasons for the existence of the provisions of the Code, 
which allow a defeated party in an ejectment suit to have 
the judgment vacated and a new trial granted, upon the 
payment of costs, and that they were, in substance, tran- 
scripts of the provisions of the Revised Statutes, which put 
an end to the right which parties defeated in actions of 
ejectment enjoyed at common law of re-commencing sim- 
ilar actions, regardless of previous adjudications. Code 
Civ. Pro. § 1525, has reference to a retrial of the 
issues ; for its language is, that the court, upon, the appli- 
cation of the party against whom a judgment in ejectment 
is rendered, " must make an order vacating the judgment^ 
and granting a new trial in the action.'* That is to say, 
that the judgment only is vacated and the new trial which 
is granted must be in the action. The right to a new 
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trial should be taken to mean a new trial of the issues in 
the manner provided by law, and this brings us to a con- 
sideration of whether the manner of the trial shall always 
be as provided for in the Code upon a joinder of issue ; or 
whether, when a written stipulation of the parties has 
been made, after the cause was at issue, it shall control 
and the trial be had before a referee. Section loi i of the 
Code of Civil Procedure, which provides for references by 
consent, uses this language : ''If the referee named in a 
stipulation refuses to serve, or if a new trial of an action 
tried by a referee so named is granted, the court must 
appoint another referee, unless the stipulation expressly 
provides otherwise." This language is general and no 
reason exists for excepting from its application the case 
of a new trial granted in an ejectment action. It was 
competent for the parties to waive the right to a jury 
trial of the issues in the action, and that was the effect of 
their stipulation. Having waived the right, the new trial 
granted in the action, under section 1525, must be in the 
manner stipulated, and which the parties had agreed to 
for the disposition of the issues. The issues remain the 
same and there is no reason why the waiver of their trial 
by jury should not be as effective upon a second as upon 
the first trial. 

Opinion by Gray, J. All concur. 

Order affirmed, with costs. 

C. F. DoyUy iot the plaintiff, appellant. 

Eugene Burlingamey for the defendant, respondent. 
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Note on Stipulations Affecting Subsequent Trials or 

Proceedings. 

As a general rule a stipulation, regularly entered into by 
the parties to an action, binds them until the case is finally 
disposed of, and this applies to a stipulation made in open 
court. Lennon v, Smitli, 22 Cw, Pro. R, 22. 

A leading case on the subject is Matter of N. Y. Lacka* 
wana & VV. R. R. Co., 98 N. Y, 447. There, a railroad cor- 
poration, desirous of obtaining title to certain real estate 
for the purposes of its road, entered into a contract with the 
owner by which it agreed to purchase, and she to sell, the 
premises, the price to be paid to be determined in proceed^ 
ings to be instituted under the general railroad act. The 
commissioners to be appointed were named in the agree- 
ment, and some other matters governing the proceedings 
were also set forth. Each party retained the right to appeal 
from the award of the commissioners. From their report 
the corporation appealed and the award was set aside^ 
and a new appraisal ordered, but the court refused to ap- 
point new commissioners, and held that a new appraisal 
must be had before tlie commissioners named in the agree- 
ment. Concerning tlie power of parties to bind themselves 
by stipulations in legal pleadings, the court says (p. 453) r 
'* Parties by their stipulations may in many ways make the 
law for any legal proceeding to which they are parties,, 
which not only binds them, but which the courts are bound 
to respect. They may stipulate away statutory and even 
constitutional rights. . . . And all such stipulations not 
unreasonable, nor against good morals, or sound public pol- 
icy, have been and will be enforced ; and generally all stip- 
ulations made by parties for the government of their 
conduct, or tlie control of their rights in the trial of a cause, 
or the conduct of a litigation, are enforced by the courts." 

The parties to an action in which an order for arrest had 
been granted, entered into the following stipulation after 
the commencement of bankruptcy proceedings against the 
defendants : "We hereby stipulate and agree that the or- 
der of arrest granted in this action be vacated and set aside, 
and the undertaking therein vacated and the sureties dis- 
charged, and plaintiffs stipulate that no additional or further 
arrests will be made in this action or any action to collect 
the debt, except in bankruptcy, on their part in respect to 
or upon the claim or debt for the recovery of which this 
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action is brought, and that either party may enter an order 
ex parte to this effect." — Held, that the stipulation did not 
prevent the plaintiff in the subsequent prosecution of the 
action from setting up the fraud of the defendants in 
avoidance of their subsequent discharge in bankruptcy. 
Schroeder v. Frey, ii^N. Y. 266 ; s. c, 23 Abb. N. C. 96 ; 23 
St. jR. 254. 

A stipulation by defendants to abide the success or fail- 
ure in the action with respect to certain other claims, has 
the force of a contract, and cannot be set aside except upon 
a clearly disclosed ground that would call for the annulling 
of any contract. Keogh v. Main, 52 Super. Ct. {/. &*S.) 160. 
But where a stipulation was entered in one action, to abide 
the result of an appeal to the general term in another action, 
and judgment was entered in accordance with the decision 
of the general term in the other action, and such decision of 
the general term was reversed by the court of appeals, — 
Jfe/dy that the court, in the exercise of a sound discretion, 
could relieve the party from the stipulation. Tanzlede v. 
Jumel, 138 J\r. y. 431. 

Where an action for horse hire against a corporation was 
discontinued and a stipulation was entered into that cer- 
tain evidence given before the discontinuance should be re- 
ceived as proof in a new action to be brought against one of 
the officers of the corporation individually, — Held^ that such 
evidence must be received in the subsequent action accord- 
ing to the terms of the stipulation, and that it need not be 
given again. Crow v. Gleason, 48 St. J^. gi2 ; s. c, 20 Supp. 
590. Van Brunt, P. J., dissenting. 

Where an elevated railroad company secured a stay of an 
injunction, pending an appeal from a judgment in favor of 
an owner of abutting property, upon a stipulation by the 
company that it would not institute condemnation proceed- 
ings pending the stay, and the judgment was reversed on 
appeal, — /fetd, that the stipulation was not binding after 
the reversal, that the defendant was restored to its original 
rights, and was at liberty to institute condemnation proceed- 
ings. Matter of Metropolitan Elevated R. R. Co., 136 -A^. V. 
500 ; s. c, 49 St. R. 648 ; rev'g 49 St. R. 374 ; s. c, 20 Supp. 818. 

A stipulation that evidence taken in another action 
against the same defendant should be read by either party, 
is binding as to successive trials of the same action, unless 
avoided by order of the court obtained on an affirmative ap- 
plication. Herbstz;. Vacuum Oil Co., 68 Huriy 222 ; s. C, 51 
St. R. 900 ; 22 Supp. 807. 

Where it was stipulated upon the trial that either party 
might read from the printed case in another action *' what- 
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ever was relevant to this action," and there appeared in said 
case a stipulation admitting certain facts, which was read 
without objection on the former trial, such facts must be 
taken as admitted, and tlie stipulation could not be rejected 
or disregarded on appeal. W h it ingj^. Edmunds, 94^1^. K. 309. 
But under a stipulation that either party may read the tes- 
timony of the witnesses given on the trial of a former action 
with the same effect as though they were personally present 
and examined, such testimony only is admissible as is com- 
petent and material to the issues of the second action. Gar- 
wood V. N. Y. Central R. R. Co., 19 W. Dig, 416 ; aff'd, 116 
N", y. 649, without opinion on this point. 

In a proceeding upon a disputed claim an executor 
inadvertently entered into a stipulation for written plead- 
ings, and served an answer which omitted to set up the 
statute of limitations, and the court, after reversal of a 
judgment against him, pending a new trial, made an order 
vacating such stipulation and striking out the pleadings 
served under it. Dryer v. Brown, 24 Abb, N, C. 144 ; s. C, 
30 St, R, 48 ; 10 Supp, 53. 

In an action for divorce, where the plaintiff's attorney 
paid to the defendant's attorney $100 for a counsel fee, and 
the latter stipulated that no further application for counsel 
fee should be made until the result was reached, and the 
jury subsequently disagreed, it was held that such dis- 
agreement was not within the contemplation of the parties, 
and that defendant's counsel was entitled to a fuither allow- 
ance to meet the expenses of another trial. Van Wormerz'. 
Van Wormer, 57 Huriy 496 ; s. c, 33 St. ^. 31 ; 11 Supp. 247. 

Where notes, given on appeal instead of an undertaking, 
were stipulated to be surrendered by the respondent, if final 
judgment for the appellant should be had, and after rever- 
sal of the judgment a recovery was had, on a new trial, of a 
judgment upon the merits in favor of the appellant, it was 
held that he was entitled to a return of the notes, as the 
judgment was final, although an appeal was taken there- 
from. Valentine v. Central National Bank, 4 Monthly L. 
Bui. 12. 

An order made at a general term reversing a judgment 
entered upon the report of a referee and granting a new 
trial, does not of itself vacate the order of reference already 
granted. The reference can only be vacated by an express 
direction entered in the order of reversal, or by an order 
made at the special term, upon a motion therefor. Catlin 
V. Adirondack Co., 81 N. Y. 379. 

Where a disputed claim against the estate of a deceased 
person had been referred pursuant to Code Civ. Pro. § 2718, 
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and two of the three referees appointed declined to serve, — 
Jleld^ that in the absence of any provision to the contrary in 
the stipulation for the reference, tlie court had power to ap- 
point other referees, and that the exercise of this power was 
not discretionary but mandatory under section loii. Hus- 
tis V. Aldridge, 144 N, Y. 508. 

The court cannot compel new parties brought in after a 
case has been submitted to a referee to accept the referee 
and the evidence taken, even with the riglit of cross-exam- 
ination, it not appearing that the case could be referred with- 
out consent. Wood v. Swift, 81 -A^. K. 31. 

In a foreclosure action both the mortgagor and the per- 
son who had assumed the payment of the mortgage were 
made defendants. The latter signed a stipulation by which 
he consented to the entry of a judgment against him ex- 
cept in so far as it sought to make him liable for a defic- 
iency. Such judgment was entered against him and a 
judgment for deficiency was obtained against the mort- 
gagor. — Heidy that such a stipulation did not adjudicate on 
any rights or liabilities between the defendants, and did not 
prevent the mortgagor from recovering from the person 
who had assumed the payment of the mortgage the amount 
paid by him under the judgment. Fairchild v. Lynch, 99 

^. y- 359- 

The court has power at the instance of a party to set 

aside stipulations entered into between attorneys. Mil- 
bank V. Jones, 42 St, E. 692 ; s. c, 17 Supp. 370. 

See Note on Parol Stipulations in a Pending Cause, 2 
-A^. Y. Ann. Cos. 86. 



NATIONAL SHOE AND LEATHER BANK 

V. BAKER 

Court of Appeals ; February, 1896. 

I. Reference; compulsory ; action against deceased insolvent debtor^ 
Where, in an action against the estate of a deceased person 
(under JL 1858, c. 314, as amended) two causes of action were 
united in one complaint, one to recover a balance due to a bank 
on account of overdrafts by the decedent in his lifetime, and 
the other to set aside certain conveyances of real estate made by 
the deceased, on the ground that the deceased was insolvent at 
the time of his death, and that the conveyances were made 
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with the intent to hinder, delay and defraud creditors, and the 
alleged original debt was denied in the answer, and this issue 
involved the examination of a long account.— -^^A/, that as this 
issue was direct and immediate, and not collateral or incidental, 
and no difficult questions of law were involved, a compulsory 
reference was properly ordered, under Code Civ. Pro. § 1013.* 
2n Tort; waiver of.\ A bank may waive a tort involved in over- 
drafts made by a customer, through collusion with one of its 
employes, and treat the overdrafts as a debt for money had 
and received. 

* This is evidently a border line case, and in effect holds that 
where there are two causes of action, one of which involves the 
consideration of a long account, the whole action is referable, al- 
though the other cause of action involves fraud. 

The general rule undoubtedly is that where an action is founded 
in tort it is not referable. (Court of Appeals), Townsend v. Hen* 
dricks, 40 How, Pr. 143. And the character of the action is to be 
determined by the complaint. Id. 

But if upon an examination of all the papers it appears that a 
charge of serious fraud is involved in the issues, the court in its dis- 
cretion may well deny a motion for a reference, even if the action 
be referable, and the appellate court will not interfere with such 
exercise of its discretion. — So held, when the charge of fraud was set 
up in the answer. Bamberger z/. Fire Association of New York, 32 
St, R, 1x7. It has, nevertheless, been held that a reference will be 
ordered in an action involving a long account on either side, al- 
though the ground of the suit is fraud. Sheldon v. Wood, 3 Sandf. 

739- 

Townsend v, Hendricks {supra) was an action for fraud in the 

sale of certain bonds and involved the consideration of numerous 
transactions containing many items. An order of reference was 
granted by the special term, affirmed at general term and reversed 
by the court of appeals, where it was held that the constitution 
guaranteed a jury trial in all such actions sounding in tort. 

Where the issue is fraud, the fact that an accounting will be 
necessary tipon a finding of such fraud as a means of measuring 
the extent of plaintiff's relief does not justify a reference. Mor- 
rison V, Horrocks, 40 Hun, 428 ; Tapscott v, Knowlton, 6 St, jR„ 

539- 

It has been held that an action founded on the fraud of the 

defendant in keeping false accounts in the books of a corporation 

is referable. Bensel v. Gait, 2 Hun, 678. 

An action to set aside a fraudulent conveyance on the ground 
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■^ 



Appeal from order of the General Term of the 
Supreme Court which affirmed an order of Special Term 
directing a compulsory reference. 

This action is based on L. 1858, c. 314 as amended by 
L. 1889, c. 487, and Z. 1894, 740.* The statute in its pres- 

that it was made when the defendant was insolvent, is not referable 
as involving the examination of a long account. Bushnellz/. East- 
man, 2 Add, Pr, (N, S.) 411. 

An action in equity to set aside the unauthorized satisfaction and 
discharge of a judgment as made in fraud of plaintiff's rights, should 
not be referred where the trial will involve the decision of difficult 
questions of law; and this, although it may involve the examination 
of a long account. Rochester v. Mayor, etc, of N. Y., 3 Haw, Pr^ 
{JV, S,) s^7 ; s. c, 9 Ctv. Pro, R, 226. 

Where a single cause of action is composed of many different 
items, and the trial requires the examination of a long account, the 
case is referable under the Code, though one of the items, if sued 
for as a separate cause of action, would not have been subject to a 
reference. Place v. Chesebrough, 63 N, K. 31 5 ; affi'g 4 Hun, 577. 

* The statute as amended provides that " any executor, adminis- 
trator, receiver, assignee or trustee of an estate, or the property and 
effects of an insolvent estate, corporation, association, partnership 
or individual, may, for the benefit of creditors or others interested 
in the estate or property so held in trust, disaffirm, treat as void, and 
resist all acts done, transfers and agreements made, in fraud of the 
rights of any creditor, including themselves and others, interested in 
any estate or property held by or of the right belonging to any such 
trustee or estate. And any creditor of a deceased insolvent debtor,. 
having a claim or demand against the estate of such deceased 
debtor exceeding in amount the sum of one hundred dollars, may» 
in like manner, for the benefit of himself and other creditors inter- 
ested in the estate or propery of such deceased debtor, disaffirm, 
treat as void, and resist all acts done, and conveyances, transfers 
and agreements made, in fraud of the right of any creditor or cred- 
itors, by such deceased debtor, and for that purpose may maintain 
any necessary action to set aside such acts, conveyances, transfers 
or agreements; and for the purpose of maintaining such action, it 
shall not be necessary for such creditor to have obtained a judg- 
ment upon his claim or demand, but such claim or demand, if dis<- 
puted, may be proved and established upon the trial of such ac- 
tion. And the judgment may provide for the sale of the premises 
or property, when any conveyance or transfer of the same is set 
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ent form was in force when this action was commenced. 
The plaintiff alleges in its complaint, that prior to January 
I, 1 89 1, '' Frederick Baker became and was indebted to 
the plaintiff in the sum of at least $ioo,ocx^y moneys 
received by him belonging to said plaintiff over and above 
the amount of any credits and set-offs to which he was 
entitled, and which moneys the said Baker, acting in col- 
lusion with one Samuel C. Seeley, a bookkeeper in the 
employ of the plaintiff, had fraudulently obtained from 
the plaintiff and appropriated to his own use, and con- 
tinued so indebted during all the times hereinafter men- 
tioned." It is also alleged that the said Baker died 
November 24, 1894, insolvent, and that during his life- 
time he had transferred to his wife, the defendant, Amelia 
F. Baker, three parcels of land with intent to hinder, delay 
and defraud his creditors. The complaint further states 
that the action is brought for the benefit of the plaint- 
iff and other creditors, if any, interested in the estate 
and property of said deceased. The demand for 
judgment is that the conveyances be set aside, a receiver 
appointed, etc. The defendant Merritt made no defense, 
but Mrs. Baker served an answer which admits the cor- 
porate character of the plaintiff and the death of Fred- 
erick Baker, but denies substantially all the other allega- 
tions of the complaint. The existence of the debt is 
specifically denied, and the fraudulent transfers are put at 
issue by a denial of any knowledge or information suffi- 
cient to form a belief. A bill of particulars was served, upon 
the demand of the defendant who answered, consisting 
of over nine hundred items of charges for '^ amounts paid 
out on checks of Frederick Baker,'* commencing June 22, 
1885, and ending October 27, 1890, amounting in all to 
$164,701.15. The credit side of the account consists of 
about one hundred items, described as discounts and 

aside, and that the proceeds thereof be brought into court or paid 
into the proper surrogate's court to be administered according to 
law." 
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deposits, commencing June 22, 1885, and ending August 
29, 1890, amounting in the aggregate to $45,205.20. 

Upon these facts a compulsory reference of all the 
issues in the action was made by the court at special 
term. Mrs. Baker opposed the motion and appealed 
from the order, which was affirmed by the general term» 
and from the order of affirmance an appeal was taken to 
this court. 

He/dy that the order was properly granted. This is an 
equity action in the nature of a creditor's bill, to set aside 
fraudulent conveyances made by a deceased insolvent 
debtor. The remedy given by the statute is not a new 
one, but is the extension of an old and familiar remedy by 
relieving the creditor of the necessity of recovering judg- 
ment and issuing execution, when that would be impossible 
owing to the death of the debtor. This does not change 
the character of the action, or its object, which is to re- 
move an obstacle to the collection of a debt, to be estab- 
lished by common-law proof, instead of by the recovery of 
judgment and the return of execution unsatisfied. 2 R. S. 
[ist ed.] 173, § 38 ; Code Civ. Pro. §1871. If the plaint- 
iff had recovered judgment upon its claim against Freder- 
ick Baker prior to his death, and execution thereon had 
been returned unsatisfied, wholly or in part, it could have 
maintained an action to set aside said conveyances as 
fraudulent without the aid of the statute, which does not 
create a new cause of action, but changes a rule of evi- 
dence by allowing the creditor to establish his debt by oral 
testimony, instead of by the record of a judgment. 

There are three elements to the cause of action : (i) 
A conveyance or transfer in fraud of creditors by an insol- 
vent person. (2) The death of that person, and (3) the 
existence of a debt in favor of the plaintiff against the 
deceased insolvent, exceeding the sum of $100. All these 
elements, except the second, exist as issues in this action 
under the pleadings. The debt, as alleged, is founded on 
an implied contract and is in the nature of indebitatus 
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assumpsit. The alleged debtor, having received moneys 
belonging to the plaintiff, and having appropriated them 
to his own use, is presumed to have promised to repay 
them, whether he came by them honestly or otherwise^ 
In this respect, as well as in others, the case is quite like 
that of People v. Wood, 121 N, Y. 522 ; S. C, 31 St. R. 
860 ; rev'g 54 Hun, 438 ; S. C, 27 St. R. 289; 7 Supp. 712. 

We think that the items contained in the bill of par- 
ticulars in this case constituted an account between the 
parties within the meaning of that term as used in Code 
Civ. Pro. § 1013. As to the items of credit, they were 
doubtless placed upon the books of the bank as each dis- 
count was obtained or sum deposited, but as to the charges, 
they were probably made up after discovery of the fraud. 
This, however, does not change the nature of the account, 
for the plaintiff had the right to charge the defendant with 
each item fraudulently procured, upon the ground of an 
implied promise to pay it at the date when the money was 
obtained. The account consists of dealings between the 
parties thereto by mutual consent as to the credits, but 
with no original consent on the part of the plaintiff as to 
the debits. The form of the action, however, waives the 
wrong done, and ratifies each transaction by alleging it as 
an item of indebtedness, and, in legal effect, amounts to 
an original authority from the bank to Baker to draw the 
various sums of money. 

The account does not present a collateral or subsidiary 
issue, as it is an essential part of the cause of action, being 
made so by the statute, and a failure to establish the debt 
would result in a dismissal of the complaint. What the 
statute authorizes to be tried and requires to be established, 
and the parties by their pleadings put in issue, cannot be 
justly termed collateral or incidental. The fraudulent 
transfer itself is no more vital than the existence of the 
debt, which was a direct issue and not, as in Camp v. In- 
gersoU (86 N. Y. 433), merely collateral. 

An examination of the account here in question is 
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necessary to establish the debt, which it is the object of 
the action to recover, through a sale of the property fraud- 
ulently transferred. The plaintiff must establish its 
entire claim in order to share ratably with the other cred- 
itors in any distribution that may be made. While the 
amount collected may be distributed through the surro- 
gate's court, it may be brought into the court where 
the action is tried and distributed through its agency. 
The account would thus become the immediate object of 
the action. In this case, the trial of one of the direct 
issues of fact will involve the examination of nearly one 
thousand items of account. People v. Wood, supra. 
The action belongs to a class never triable, as matter of 
right, before a jury. Rowland v. Rowland, 141 N. Y. 485 ; 
S. C, 57 St. R. 595. No difficult question of law is involved, 
and justice as well as convenience will be promoted by a 
trial before a referee, who has the time to proceed delib- 
erately and investigate thoroughly. 

Opinion by Vann, J. All concun 

Order affirmed, with costs. 

Benjamin F. Tracy, for the defendant, appellant* 

James L. Bishops for the plaintifiF, respondent. 
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MATTER OF McCORD. 

Supreme Court, First Department, Appellate Division; 

March, 1896. 

Executors; extra compensation.^ Where an executor performs 
services in the management of real property of the estate which 
are outside of his official duties, he may be allowed compen- 
sation therefor, in addition to his lawful commissions, and an 
agreement to that effect which is just and fair will be en- 
forced.* 

"^ This decision makes a very important limitation to the stringent 
rule laid down in the leading case in this State of Collier v. Munn 
(41 N» K. 143) that an executor is, on grounds of public policy, dis- 
qualified from receiving from the estate any greater compensation 
than the statute commissions, for his own services, however merit- 
orious or extraordinary these may be. Applying this rule extra 
compensation was denied to one of the executors for professional 
services as an attorney- at-law in defending and conducting an ac- 
tion brought against the estate, although requested by his co-execu- 
tors to so appear in the action and defend it, with a promise of 
compensation. But that case differs materially from the case in the 
text, in that the former only a part of the persons interested in the 
estate united in requesting the services, while in the latter, it ap- 
pears that all parties interested signed the agreement for extra 
compensation. 

So, also, in Lent v, Howard (89 /^, Y. 169), it was held that an 
executor was not disqualified from receiving compensation for ser- 
vices which were no part of his official duties, and that, therefore^ 
an executor who, at the request of his co-executors, took charge of 
the farm property left by the testator to be sold at such times and 
for such prices as the executors deemed best, working upon, man- 
aging and improving the property for nearly fifteen years, was en- 
titled to compensation therefor, the court saying: 

" The principle is, that for the personal services of an executor 
or trustee in the discharge of executorial duties, or those which 
pertain to his trust, the commissions allowed by law are deemed to 
be a full equivalent. We are not disposed to impair the force of 
this salutary rule, although in some cases the statutory compensa- 
tion may be quite inadequate. But we think the rule does not 
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fully or justly apply to the claim of the defendant Bailey, to be al- 
lowed out of the gross rsnts and profits of the real estate a suitable 
compensation for his services in the nature of a charge thereon for 
his labor expended in producing them. Itwasno part of his execu- 
torial duty to spend his time and labor in conducting the business 
of carrying on the farms. Clearly, there can be no ground for claim- 
ing that he owed any duty whatever in respect to the homestead 
farm ; but, as has been said, this farm was managed in the same 
way as the rest. The executors were not entitled to the possession 
of the testator's real estate. The control and management was 
apparently surrendered to Bailey by the consent of all the parties 
in interest. In accounting the executors should be charged with 
the net income and profits, and we think a reasonable compensa- 
tion to Bailey for his services and labor is a proper element to be 
considered in ascertaining them." 

In Lawrence v. Garner (i Supp, 534), a testator had directed 
his three executors to carry on his business for the lifetime of one 
of his daughters. One of the executors at the time of the testator's 
death, was employed in his business at a salary of $25,000 a year, 
and another at a salary of $10,000, and they were allowed by the 
court the same salary for managing the business, to which they de- 
voted their entire attention, in addition to the fees allowed by law 
as executors. The third executor was engaged in other business, 
and received no extra compensation. The business had a capital of 
$7,500,000, which the executors increased in ten years to $9,200,000. 
The executor drawing $25,000 a year, died, and the entire manage- 
ment of the business devolved on the survivors ; and it was held in 
an action to settle the executors' accounts, that each of the surviv- 
ing executofs was entitled to an additional compensation of $5,000 
yearly from the deah of their co-executor. 

On the other hand, following Collier v, Munn (j«/ra), compensa- 
tion was denied to an executor for services in carrying on the busi- 
ness of the testator after his death, because the business was con- 
tinued pursuant to directions in the will of the testator, and the 
services were therefore rendered in the performance of the duties 
imposed by the trust assumed. Matter of Hayden, 54 Huttt 197 ; 
and see, to same effect. Matter of Taft, 28 St, R, 315. 

Nor can an executor be allowed for the use of his own horse 

Vol. III.—? 
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Albert McCord, the testator, died in 1886, possessed 
of personal property and seized of two houses, and in and 
by his will, after payment of the debts and a legacy, he 
bequeathed his personal estate to his five children in equal 
shares, gave to his wife one-third of the net rents of the 
real estate and to his five children the remaining two- 
thirds, to be " collected and paid over by his executors 
during the life of his wife." The said will further pro- 
vides and directs that " immediately after the death of 
my said wife, or as soon as my executors shall deem it 
most convenient, said property to be sold," and the pro- 
ceeds divided among said five children. The will was 
admitted to probate and letters testamentary were 
granted to John J. McCord and Albert McCord, Jr., the 
accounting excutors herein. After they had qualified and 
entered upon their official duties, Albert McCord, Jr., 
one of the executors, prepared and presented to the 
widow and heirs the following paper : " We, the under- 
signed, heirs to the estate of Albert McCord, Sr., deceased, 
do hereby agree to pay Albert McCord, Jr., the sum 
of $13 per week until other arrangements may be 
made for taking charge, cleaning and doing such repairs 
to the property as are necessary." The executors were 
allowed full commissions, and in their accounts they 
credit themselves with weekly payments of $13 made pur- 
suant to such agreement, which was objected to by Almira 

and wagon, employed in collecting the assets of the decedent's 
estate. Matter of Ingersoll, 6 Dem, 184. 

And where the accounts of testamentary trustees Vere simple 
and the entries few, it was held, upon accounting, that their ac- 
count should be surcharged with the amount of annual payments of 
$100 each made to a bookkeeper for keeping the estate accounts; 
that the trustees were bound to perform the sUf?ht clerical labor 
involved, although themselves men of large affairs, and employing 
bookkeepers for similar work in their own business. Matter of 
Harbeck, i N. Y. Ann* Cas, 51, 

See also Brace v, Lorillard, 62 Hun^ 416 ; Matter of Reed, 12 St. 
J?. 139. 
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Dusenbury, one of the children of the testator, who had 
signed the agreement, which objection, however, was 
overruled and the credit allowed. 

Iff/d, no error. It is insisted that the services for 
which Albert McCord, Jr., claimed compensation outside 
of his commissions were only those which his official duty 
imposed upon him, and the rule is invoked that an agree- 
ment allowing any other or greater compensation for such 
services, however meritorious, than the amount fixed by 
law, cannot be enforced. While this rule is settled and 
firmly supported by authority, it is equally well settled 
that if services are performed by an executor, outside of 
his official duties, he may be allowed compensation 
therefor, and that an agreement to that effect which is just 
and fair will be enforced. There is, therefore, no trouble 
about the law ; but the question in each case will reduce 
itself to one of fact as to whether the services rendered 
and for which compensation is claimed were those which 
the executor was bound to render in his official capacity 
as executor, or were those which were outside of his 
official duties. 

In this case it appears that the executor during the 
lifetime of the testator, his father, was engaged at the same 
rate of compensation in collecting the rents and in clean- 
ing and doing such repairs to the property as he was able. 
The agreement provides that he should continue to render 
similar services to the estate. It is, no doubt, within the 
official duty of an executor, generally, to take charge of 
the property and to collect the rents ; and where such ser- 
vices alone are rendered, he could not recover more than 
the compensation allowed by law to executors. Here, 
however, the evidence shows that he did more, and in ad- 
dition to taking charge of the property and collecting the 
rents, that he devoted his time daily to the care of the 
property, and did the cleaning, kalsomining and repairing 
and painting and all the repairs, with the exception of 
plumbing work and sonie plastering, and that this con- 



68 VOLUME III, 



Matter of Gasten. 



sumed his whole time ; the testimony being that he went 
to the property every day about nine o'clock and continued 
there until five in the afternoon. We think that the extra 
services thus rendered were outside of his official duties, 
were not executorial, and were such as the parties could 
legally enter into a contract with him to pay for. So 
viewed, we think that the agreement and the rate of com- 
pensation were fair and just, and after he has thus devoted 
his time to rendering such services for nine years under an 
agreement with the one who now objects, that it would be 
inequitable to deprive him of the compensation which she 
expressly agreed he should receive. 

Opinion by O'BRIEN, J. All concur. 

Decree affirmed, with costs and disbursements against 
contestant. 



William C. BeechiTy for appellant. 
Frank L, Youngs for respondents. 



MATTER OF GASTEN. 
Surrogates Courts Kings County ; February ^ 1896. 

Ip Will; ligacyfor specific pur pose S\ Where the will of testatrix 
gave to a church $25,000 " for the purpose of paying off the 
mortgage " upon its property, and at the time the will was exe- 
cuted there was a mortgage on the property of the church for that 
amount, but it was reduced by payments made with the knowl- 
edge of the testatrix, to $14,000, which remained due at the 
time of her death, — Held, that the legacy being for the sole 
benefit of the church, it was entitled to the whole legacy of 
$25,000, without regard to the amount due on the mortgage. 

2 The same ; ademption of legacy,^ But the legacy should be re- 
duced by the amount contributed by the testatrix since the ex- 
ecution of the will toward paying off the mortgage. 
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Petition for probate of the last will and testament of 
Jane Gasten, deceased. Under Code Civ. Pro. § 2624, 
the construction of the following clause of the will was put 
in issue : 

*• First. I hereby give and bequeath to the Classon 
Avenue Presbyterian Church, in the City of Brooklyn, 
County of Kings and State of New York, the sum of 
$25,000, for the purpose of paying off the mortgage on 
said Church, or the Chapel belonging thereto, which was 
assumed for the purpose of building said Chapel." At 
the time the will was executed in 1890, there was a mort- 
gage of $25,000 on said Classon Avenue Presbyterian 
Church, no part of which had been paid off. Subse- 
quently, however, at various times, certain sums were paid 
on said mortgage amounting in the aggregate to $11,000, 
so that at the time of the decease of the testatrix there 
was due and owing on said mortgage only the sum of 
$14,000 with some interest. The church answering the 
petition for construction alleges among other things : 
** That subsequently to the execution of the said will, the 
sum of $11,000 was paid on account of the principal of 
the mortgage in said will and said petitions referred to, of 
which payments the said Jane Gasten had knowledge, and 
towards making which payments she subscribed various 
amounts, yet notwithstanding the said fact, the said Jane 
Gasten permitted her said will to remain unchanged and 
unaltered." This allegation is not denied. 

HM, that under the clause of the will in question, the 
said church was entitled to the whole legacy, and not to 
only so much thereof as would enable it to pay off the 
mortgage as it now stands, applying the rule laid down in 
Jarman on Wills (5th Ed.) 417 as follows : '* We are to 
•consider whether in cases where words are added express- 
ing a purpose for which the gift is made, such purpose is 
to be considered obligatory. When the purpose of the 
.gift is the benefit solely of the donee himself, he can claim 
the gift without applying it to the purpose, and that, it is 
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conceived, whether the purpose be in terms obligatory or 
not. Thus, if a sum of money be bequeathed to purchase 
for any person a ring, or a life annuity, or a house, or to 
set him up in business, or for his maintenance and educa- 
tion, or to bind him apprentice, or towards the printing of 
a book, the profits of which are to be for his benefit, the 
legatee may claim the money without applying it or bind- 
ing himself to apply it to the specified purpose ; and even 
in spite of an express declaration by the testator that he 
shall not be permitted to receive the money. Apreece v. 
Apreece, i Ves. & B. 364 ; Dawson v, Hearn, i R. & My. 
606: Ford V. Batley, 17 Beav. 303 ; Knox v. Hatham, 15 
Sim. 82 ; Gough v. Bult, 16 Id. 45 ; Webb v. Kelly, 9 Id. 
472 ; Barlow z/. Grant, i Vern. 255. In Lockhart v. Hardy 
(9 Beav. 379), it was held that a legacy to a devisee to pay 
off a mortgage debt on the estate devised to him was good, 
though the mortgage was foreclosed in the testator's life- 
time. These cases rest on the principle that the court will 
not compel that to be done which the legatee may undo 
the next moment, as by selling the thing to be purchased 
or giving up the business.** 

The principle of ademption applies to this legacy in so 
far as it has been reduced by the subscriptions of the tes- 
tatrix toward paying ofl the mortgage, but it applies no 
further, as there can be no ademption by strangers.* Roper 
on Legacies, p. 380. 

I will order a reference in this matter to ascertain the 



* In Taylor v. Tolen ( 38 N,J, Eg. 91), a testator gave by his will 
a legacy of $2,500, to pay a debt amounting to about $2,100 on a 
chapel. He paid the debt, however, in his lifetime, and it was held 
that the legacy was adeemed. 

The doctrine that there can be no ademption by strangers is 
qualified to the extent that where the legacy was given for a par* 
ticular purpose, as to pay a debt, build a house or buy a farm, and 
the testator pays the debt, builds the house or buys the farm in bis 
lifetime, the legacy is adeemed. Hine v. Hine, 39 Barb, 507 ; Lang- 
don V. Astor, 16 A^. K. 9 ; Richards v. Humphreys, 15 Pick. (Mass,} 
113. 
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amount subscribed and paid by the testatrix toward the 
reduction of the church mortgage ; and when this is ascer- 
tained a decree may be presented providing for the ademp- 
tion of the legacy accordingly. 

Opinion by GEORGE B. ABBOTT, Surrogate. 
William Gasten^ for petitioner, proponent. 
Burr^ Coombs & Wilson, for the church. 

Campbell & Moore, for residuary legatees. 



SULLY V. SCHMITT. 
Court of Appeals ; October, 1895. 

I. Z^ase ; action for rent ; landlord* s continuance of nuisance,'] It is 
a defense to an action upon a lease for rent that the landlord, 
who occupied the hotel of which the leased premises, a bar- 
room, formed a part, permitted the hotel sewer, which was in- 
sufficient in size to carry away the deposits from the hotel 
closets, to empty its filth into an open sewer under the bar- 
room where it remained creating a stench and rendering the 
premises dangerous to life, and that the tenant cleaned the 
sewer, but it was refilled at once as often as cleaned, the land- 
lord making no change, and then the tenant finally abandoned 
and surrendered the premises before the rent sued for became 
due under the lease. 

3. The same ; coftstructive eviction,'] Such acts on the part of the 
landlord amount to an eviction at law, warranting an abandon- 
ment of the premises and exonerating the tenant from payment 
of rent thereafter. 

^ The same : tenants covenant as to condition of premises.^ A 
covenant by the tenant to maintain the leased premises in good 
repair and in a cleanly condition does not obligate him to pro- 
tect the premises against a nuisance arising from the landlord's 
neglect, and maintained upon the latter's adjoining premises.* 

* See Note on Constructive Eviction at the end of this case. 
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Appeal from a judgment of the General Term of the 
Superior Court of the city of Buffalo, entered upon an 
order which directed judgment for plaintiff upon a verdict 
directed at a Trial Term on exceptions ordered to be heard 
in the first instance at General Term. 

Action by Betsey Sully against Henry Schmitt for 
rent due to the plaintiff by the terms of a written lease by 
the plaintiff to the defendant. The defense was that the 
premises were untenantable and dangerous to life and 
health, and that defendant had abandoned them and had 
surrendered the same to the plaintiff. 

After the plaintiff had proved the making of the lease 
and an occupation and a payment of the stipulated rent 
for two years of the term by the defendant, the latter 
undertook to prove that, after the execution of the lease 
and after he went into possession, he discovered the pres- 
ence of an open sewer under the leased premises, which 
was filled with filth and dirt from the plaintiff's hotel, of 
which his premises were a portion ; that the sewer was 
insufficient in size to carry away the deposit from the 
hotel closets ; that the hotel sewer, instead of being con- 
nected with this open sewer, simply dropped its contents 
into it ; that the plaintiff continued to use her sewer in 
this way during the time of his occupation, and no change 
was made in its construction ; that he, from time to time, 
cleaned out the sewer under his premises, but it was im- 
mediately refilled by the use made by plaintiff of her adja- 
cent premises ; that from this open sewer came a stench, 
which was a nuisance and disagreeable and which rendered 
the occupancy of the premises by the defendant danger- 
ous to life. Evidence of these facts was excluded by the 
trial court, upon the plaintiff's objection ; as was, also, 
evidence to show various other facts, namely : that the 
plaintiff represented to the defendant, before he took pos- 
session, that there was no cellar underneath the leased 
premises ; that there was no opportunity for the examina- 
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tion of the premises before the execution of the lease, and 
that the defendant had no knowledge of their condition 
before, or at the time, when he entered into possession. 
There was conflicting evidence upon the subject of 
whether the plaintiff had accepted a surrender of the 
leased premises from the defendant, and the defendant 
asked to go to the jury upon the proposition that there 
had been such a surrender and an acceptance ; but the 
request was denied and the defendant excepted. A ver- 
dict was directed for the plaintiff. 

The lease was for a term of three years and described 
a front room on the ground floor of the Fillmore House 
in the city of Buffalo, which had formerly been the dining 
room of that hotel. It contained among other provision.^, 
the agreements of the lessee to keep the premises in good 
repair ; to prevent them from being injured by fire or 
otherwise, and to keep " the premises hereby leased . . . 
in a cleanly and healthful condition.'* It was shown that 
the premises were leased for a bar-room. They consisted 
of one room, with no windows or openings, except a door 
opening upon the street. The floor covered the entire 
room, with no aperture, or access, to a cellar beneath. 
Some four months after the defendant took possession, he 
first became acquainted with the nature and condition of 
the cellar. 

ffe/J, that the defendant should have been permitted 
to prove the facts set up in his defense and contained in 
his offer of proof. If the evidence, which he was not 
allowed to give, should establish the existence of such 
a state of things as was set forth in the answer and the 
offer, and the abortiveness of his efforts to remedy it, 
through the continuance of acts by his landlord which 
rendered it possible, there was an eviction at law, which 
warranted the abandonment of the premises and exoner- 
ated the tenant from the payment of rent thereafter. 
There was neither any express, nor any implied warranty 
that the premises were fit for habitation when leased, or 
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for any purpose for which leased ; but the landlord could 
not be instrumental in rendering them uninhabitable and 
hold his tenant to his agreement to pay rent. If they 
became untenantable through her default and wrongful 
acts, then she did that which obstructed their beneficial 
enjoyment and justified the tenant in abandoning them. 
It is a long established and perfectly familiar rule that a 
physical eviction is not necessary to exonerate the tenant 
from the payment of rent. 

The landlord's acts, though not amounting to a physi- 
cal expulsion, may, nevertheless, be of so pronounced and 
offensive a character as to create a nuisance ; which, by 
preventing the reasonable use by the tenant of the prem- 
ises, would affect directly the consideration of the contract 
between them. Dyett v. Pendleton, 8 Caw. 727 ; Edger- 
ton V. Page, 20 N, Y. 281 ; Boreel v. Lawton, 90 Id, 293. 
Applying the rule to the present case, if the plaintiff s 
evidence had been received it would have shown, or 
tended to show, that when he discovered the state of 
things underneath his room and endeavored to remedy it 
by cleaning out the sewer, the landlord not only made no- 
change in its construction, but continued to maintain it in 
a disagreeable, and possibly dangerous, certainly offensive^ 
condition, by suffering the contents of her hotel sewer to 
flow into and re-fill the open sewer as often as the tenant 
would clean it. The neglect of the landlord would seem 
to be monstrous, and to amount to the creation and con- 
tinuation of a nuisance upon the adjacent premises. Cer- 
tainly it would be for the jury to say whether the evidence 
made out such a state of facts as exhibited the landlord in 
the attitude of continuing in the performance of acts, which 
amounted to the maintenance of a nuisance, and through 
which her tenant's premises were rendered unfit for reason- 
able use and occupation. 

The tenant's covenants in the lease obligated him with 
respect to the maintenance of his own premises in good 
repair and in a cleanly condition ; but the nuisance from 
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the stench arose upon the landlord's property and because 
of her repeated neglect. The tenant's covenants did not 
bear upon such a condition of things and went no further 
than to oblige him to do what lay in his power towards 
keeping his premises in good repair and in a cleanly state. 

Opinion by Gray, J. All concur. 

Judgment reversed, and new trial ordered with costs ta 
abide the event. 

Seward A. Simons, for defendant, appellant. 
Adelbert Moot, for plaintiff, respondent. 



Note on Constructive Eviction. 

General Rules,'] An eviction of the tenant is essential to- 
occasion a suspension or extinguishment of rent, and, as 
this was understood before the decision of Dyett v. Pendle- 
ton, infra, it meant that the tenant must be actually put out 
of posesssion either of part or of the whole of the premises 
demised. Co, Litt.^ 148, b. Thus the form of plea, as given 
in Saunders (i Wm, Saunders, 204 and note 2) was, "and 
expelled and removed him, the said Samuel, from his poses- 
sion thereof, and kept out him, the said Samuel, from his 
possession thereof," and this was the form of plea in Dyett 
V, Pendleton, 8 Cow. 727. To maintain the plea that the 
plaintiff had expelled him from the possession, the defend- 
ant in this case offered to prove upon the trial that the plaint- 
iff introduced, into the part of the house which he occupied,, 
lewd women and prostitutes, at various times, keeping them 
all night for the purpose of prostitution ; that he was in the 
habit of introducing other men, who, with himself, kept 
company with the women, and who together kept up such 
noises and disturbance throughout the night, using obscene 
and indecent language, that the rest of persons sleeping in 
the part of the house demised to the defendant was broken 
and disturbed, in consequence of which the defendant was 
compelled to leave the house before the rent became due 
for which action was brought. It was held by the supreme 
court (4 Cow. 584) that the evidence was properly excluded ; 
that there could be no eviction without an actual entry and 
expulsion. The decision of the supreme court was reversed. 



76 VOLUME III. 



Note on Constructive Eviction. 



by liie court of errors (8 Cow, 727), and tlie doctrine was 
then declared that proof of an actual entry was not essential 
to establish an eviction, but that, without an actual entry 
upon the premises the landlord might be guilty of acts 
which, by compelling the tenant to quit the premises, would 
amount to an eviction ; and in the particular case consid- 
ered it was deemed that, upon the evidence excluded upon 
the trial, the jury could have found that the defendant was 
justified in quitting the premises, and having done so that 
he was released thereafter from any further liability under 
the covenant in the lease for the payment of rent. In Eth- 
cridge v. Osborne, 12 Wend. 529 ; Ogilvie v, Hull, 5 HUl^ 
52 ; Feck v. Hiler, 2^ Barb, 178 ; s. c, 14 How. Pr, 155 ; new 
trial denied, 30 Barb, 655 ; aff'd, 31 Barb, 116 ; Dyettt/. Pen- 
dleton {supra)^ was said to be an extreme case. See also 
Edgerton v. Page, i Jlilty 320 ; 20 N. Y, 281. It has, how- 
ever, been often followed since. 

It is difficult to exactly define what amounts to *' con- 
structive eviction," for the reason, as said by Larremore, J., 
that '* cases of this character must be decided upon the dis- 
tinctive facts as presented by the whole evidence in each 
particular case." Bradley v, DeGoicouria, 14 Abb, N. C, at 
page 58. A study of the cases, however, would seem to 
justify the assertion, that to constitute constructive eviction 
there must be some act on the part of the landlord, or some 
omission when it is his duty to act, which disturbs the ten- 
ant's possession and deprives him of the beneficial enjoy- 
ment of the premises to such a degree that he is compelled 
to abandon the same. 

To constitute eviction without physical ouster, the ten- 
ant must have abandoned the demised premises in conse- 
quence of acts of his landlord so illegal and monstrous as to 
be equivalent to absolute physical ouster. Mortimer v, 
Brunner, 6 Bosw, 653. It is not necessary that the acts of 
the landlord be committed with intent to compel the 
tenant to leave the property, or to deprive him of the 
beneficial 'enjoyment thereof. Tallman v. Murphy, 120 

^. Y. 345- 

Affirmative acts,"] The shutting off of the water by the 
landlord because the pipes in the part of the premises oc- 
cupied by the tenant leaked, is such an interference with 
and deprivation of the beneficial enjoyment of the premises 
as will justify the tenant in abandoning them and release 
him from the payment of rent where it appears that it was 
the duty of the landlord to make the necessary repairs. 
See dissenting opinion of Daly, C. J., in West Side Savings 
Bank v, Newton, 8 I^aiy^ 332 ; reversed ; approving dissent- 
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ing opinion, 76 -A^. Y. 616 ; s. c, 57 How Pr, 152 ; 8 I>aiy^ 
346, note. So, likewise, the cutting off of steam, wtiich the 
landlord has agreed to furnish, from the tenant's apartments, 
is a constructive eviction. Koehler v. Sclieider, 15 Daly^ 
198 ; s. c, 23 St, R.bZ\ 4 Supp, 611. 

If the landlord commits, or suffers to be committed, acts 
'which make it necessary for the tenant to remove, these acts 
may amount to constructive eviction. Such would be ** a 
strong odor of coal gas," sufficient to make the tenant and 
his wife sick, coupled with ** severe smoke in the parlor" 
and loud and frequent explosions, which might, with pro- 
priety, be likened to the discliarge of a gun, or the explosion 
of dynamite, or the boom of artillery, or the shock of an 
earthquake ; sufficiently severe it seems to throw down fur- 
niture and bric-d-brac, stop clocks, crack tiie ceilings, and 
frighten the tenant's wife. Tallman v. Murphy, 120 N, Y, 

345- 

So, where the demised premises were a part of a dwelling 

house, and there was intentional disturbance by the land- 
lord's family, for which he was chargeable, of the tenant's 
beneficial enjoyment, by constant petty annoyances, such as 
the muffiing of the tenant's door-bell, *' the littering of his 
stairs with nutshells, dirt and other filth," obscene noises in 
front of his door, and insulting language to his family 
which proved seriously injurious to his business, and de- 
structive of the comfort of himself and family, — Held^ that 
there was a constructive eviction, and there could be no re* 
covery of rent. Cohen v, Dupont, i Sandf, 260. 

So, also, the removal of a partition, thereby compelling 
the tenant's patrons to seek access to his place through a 
low gin shop on the first floor of the premises. Rogers v. 
Ostrom, 35 Barb. 523. 

So, also, where the plaintiff had leased the upper stories 
of a building to the defendant, restricting his use thereof to 
the purpose of a florist's establishment and dwelling, and 
afterward leased the lower floor expressly for purposes of a 
public laundry, for which the premises were unfit, and 
which deprived defendant of the beneficial use and quiet 
enjoyment of the part leased to him. Duff v. Hart, 40 St^ 
R. 676 ; s. c, 16 Supp. 163. 

Also, where the defendant, the proprietor of a building 
used and let for purposes of a market, leased to the plaint- 
iff " stand No. 46 " in such market, and afterward discon- 
tinued the use of the building for such purposes, induced 
the other tenants to surrender their stands, extinguished 
the lights of the market, except those at the plaintiff's 
stand, and closed the doors of the market except the one in 
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front of the plaintiff's stand. Denison v. Ford, 7 DiUy^ 

384. 

Also, where a landlord unjustifiably tore up the rear 

part of the demised premises and deposited the debris in 

front, where he permitted it to remain ; cut off the water 

from tlie upper stories, and generally placed the premises in 

a condition which compelled the tenant to cease business, 

and caused his sub-tenants to refuse to pay rent. Barnum 

V, Fitzpatrick, 27 Abb. 'N, C. 334. 

So, where a building was erected on an adjoining lot by 
one who had bought it and the premises leased from the 
landlord, during the continuance of the lease, the work be- 
ing done in such fasiiion as to render the leased premises 
unsafe. Snow v, Pulitzer, 66 ffufiy 329. 

If during the term of the lease an apartment in a house 
of which the lessor retained charge and control of hallways, 
elevator and heating apparatus, any of these appliances are 
so mismanaged by the landlord's agent that the premises 
become untenantable, the tenant is justified in abandoning 
them. Tallman v. Earle, 3 Misc, 76 ; s. c, 51 Si, R, 755 ; 23 
Supp, 17. But where the nuisance alleged is the occupation 
of other parts of the demised premises for purposes of prosti- 
tution, the tenant seeking to avoid the payment of rent after 
the abandonment of the demised premises, must show that 
the landlord created the nuisance by leasing the premises 
for such purpose, or that it existed by his connivance or 
consent. Gilhooley v. Washington, 4 N. Y. 217. 

Acts of omission.^ Permitting an elevator which was 
for the common use of all the tenants to remain out of re- 
pair when it is essential to the beneficial enjoyment of the 
premises demised that it be fit for use, was held to consti- 
tute a constructive eviction, in Lawrence v, Mycenian Mar- 
ble Co., I Misc, 105 ; s. c, 48 St, R. 719. 

If the owner of a tenement fails to properly care for the 
roof or other parts of the building which are under his sole 
control, and tliereby they are rendered so damp and un- 
healthy that the tenant is compelled to move, there is a con- 
structive eviction and the damages thereby sustained are 
a proper subject of counterclaim in an action for rent. 
Romaine v, Brewster, 6 Misc^ 531 ; 58 St. R, 17 ; 27 Supp, 138. 

Where the landlord puts a drain and sewer pipes into a 
house after the tenant has taken possession thereof, which are 
so defectively constructed as to render the dwelling house 
unhealthy, his refusal upon request to remedy the defects 
amounts to a constructive eviction. Thalheimer v. Lem- 
pert, 17 St, R. 346. 

So, also, a strong odor of burning wood which made the 
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tenant and his family apprehensive of fire and deprived them 
of sleep, and which was not remedied after notice, and un- 
usual noise in running the elevator. Tallman v. Earle , 
Misc. 76 ; s. c, 51 St J?. 755 ; 23 Suffp. 17. 

And a defective condition of the flues and cliimnevs, or 
their improper construction whereby tlie demised premises 
were often filled with dense smoke, and an inefficient 
elevator service which often compelled defendant to walk 
up four flights of stairs. Lawrence v, Burrell, 17 Add. N. C. 

And, also, where the tenant occupied the store and 
cellar of a building, the upper part of which was occupied 
by the landlord as a grocery store, and drippings from salt, 
tar, etc., in the loft passed through the floor into the de- 
mised premises, and continued to do so after complaint. 
Jackson v. Eddy, 12 Misc, 209. 

And, where, owing to the defective condition of the gen- 
-eral plumbing work of an apartment house, sewer gas 
escapes into an apartment, thereby endangering the health 
of the tenant and his family, of which defective condition 
the landlord was fully notified by orders received from the 
board of health and which could have been removed if he 
had complied with those orders. Bradley v. De Goicouria, 
14 Abb, N. C. 53. 

What is not.\ A mere trespass by the landlord upon the 
tenant's premises, where he does not compel the tenant to 
leave the premises by the creation of a nuisance, does not 
constitute an eviction, but the tenant is left to his action, 
and must continue to pay rent. Campbell v. Shields, 11 
Mow. Fr. 565. 

"A bad smell in the pantry, the kitchen being too hot 
with the stove in it, bad smells from the front window, a 
stagnant pond of water near the place, bad smell from fish, 
vermin in the bedrooms, are matters that might give some 
trouble to eradicate, but none of them can be held sufficient 
to relieve the tenant from his liability, or to come within 
the rule that defines an eviction." Vanderbilt if, Persse, 3 
JE. jD. Smithy 428 ; see Westlake v. De Graw, 25 Wend. 669 ; 
Truesdell v. Booth, 4 ffutiy 100 ; Sutphen v» Seebass, 12 
J^aly^ 139 ; s. c, 14 Abb. N, C 67, note ; Coulson v. Whiting, 14 
Abb. N. a 60. 

Where the lease is of an entire dwelling, failure of the 
landlord to remedy defects in pipe connections of the fur- 
nace, whereby a large quantity of heat was lost, does not 
■constitute a constructive eviction authorizing abandonment 
by the tenant, it appearing that the landlord had no notice 
of the defects, or if he did have notice that his failure was 
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without intention to deprive the lessee of the beneficial enjoy- 
ment of the premises, and the latter could have had the 
work done at small expense. Doolittle v. Selkirk, 7 Misc. 
722 , s. c, 58 St R, 328 ; 28 Supp. 43. 

It seems that a failure of water from a leak in the pipes^ 
whereby a water closet and wash basin on the demised 
premises become useless, where there is no duty on the part 
of the landlord to repair, is not an eviction. See Codding- 
ton V, Dunham, 35 Super, Ct {/, &* S.) 412. 

A week's delay in completing sanitary repairs ordered 
by the health department does not, in the absence of knowl- 
edge on the part of the landlord, constitute an eviction 
as interfering with the tenant's beneficial enjoyment. 
Dexter v. King, 28 St, R. 750 ; s c, 8 Supp, 489. 

Abandonment of premises i\ The defense of constructive 
eviction is not available to the tenant without a surrender 
of the premises. Cable v, Bonnell, 9 Misc, 154 ; Reynolds 
V, Meldrum, 33 St, R, 664 ; s. c, 11 Supp, 568 ; Boreel v. 
Lawton, 90 N, Y, 293. Nor can the tenant interpose a 
counter-claim for damages in an action for the rent. Bo- 
reel V, Lawton (supra). 

The tenant must quit possession in consequence of the 
landlord's acts (Home, etc., Ins. Co. v, Sherman, 46 J\r. Y, 
370 ; Mortimer v. Brunner, 6 Bosw, 653 ; Edwards v, Candy^ 
14 Hun^ 596), and such acts must have been persisted in and 
continued up to the time of the abandonment. Ryan v^ 
Jones, 29 Supp, 842 ; s. c, 2 Misc, 65 ; 49 St, R, 140. An 
abandonment of the premises can not be justified on the 
ground of eviction by reason of insufficient heating, and 
annoyance by disorderly co-tenants, when the matters so 
complained of had ceased more than a month before the 
abandonment took place. Adams v. Burr, 68 St. R, 203 ; s. 
C, I ^ Misc, 247 ; 34 Supp, 156. And the fact that appellant 
remained in possession of the premises until dispossessed 
effectually disposes of a claim of constructive eviction. 
Cable V, Bonnell, 9 Misc. 154 ; s. c, 59 St. R. 660 ; 29 Supp. 25. 

A constructive eviction from a part of the demised 
premises will, it seems, justify the tenant in refusing to pay 
any rent, although he still continue to occupy the remain- 
der of the premises. Barnum v, Fitzpatrick, 27 Abb. 
^' C. 334, 
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FOLEY V. PHELPS. 

Supreme Courts First Department y Appellate Division ;- 

February^ 1896. 

1. Wtfe*s action for unauthorized dissection of husbamTs body,] 

The unauthorized dissection of the body of the husband of the 
plaintiff before interment, gives the plaintiff a cause of action 
for damages against the wrongdoer. 

2. Tke same ; wife*s right to possession of body for burial,'] The 

wife has a legal right to the possession of the remains of her 
husband for the purpose of burial, and the invasion or violation 
of that right furnishes ground for a civil action for damages. 

Appeal from an interlocutory judgment and order of 
the New York Special Term overruling a demurrer to the 
complaint for insufRciency. 

Action by Ann A. Foley against Charles Phelps, the 
complaint alleging that on May 16, 1894, the plaintiff's 
husband fell through an elevator shaft in a building in the 
city of New York, and was taken in an unconscious con- 
dition to the Bellevue Hospital, where he died three hours 
after his admission ; that the plaintiff was a loving and de- 
voted wife, and was under the duty and obligation and had 
the right of burying her husband ; that she applied at the 
hospital for his body, and begged and implored those who 
were in charge of it not to allow or permit an autopsy to be 
performed, and gave notice that she would immediately send 
an undertaker for the body to remove it to her home where 
it would be prepared for burial ; that notwithstanding^ 
her request and protestations, the defendant, without her 
knowledge or consent, procured, assisted, aided and abetted 
in performing an autopsy on her husband's body, which 
autopsy was performed without any authority of law, and 
was willfully done by cutting open and otherwise abusing^ 
and maltreating the dead body. The complaint then pro- 
VoL,III.-6 
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ceeds to state matter intended to be in aggravation of 
•damages, and ends with a demand for a money judgment* 
Held^ that the complaint was sufficient and the de- 
murrer was properly overruled. The allegations of the 
complaint clearly establish an unlawful act on the part of 
the defendant. The unauthorized dissection of human 
remains is a misdemeanor. Penal Code, §§ 308, 309.* L. 

* Section 508 provides three cases in which a dissection may 
lawfully be held : one by a coroner for the purposes of an inquest 
and no other ; another by a husband, wife or other person who is 
charged by law with the duty of burial of the corpse for the purpose 
only of discovering the cause of death, and the third by the district 
attorney to ascertain the cause of death. 

Section 309 makes it a misdemeanor for a person to dissect a 
corpse except in pursuance of section 308 or other special statutory 
provision. Sections 310 to 31 5 inclusive, provide penalties for body 
stealing, receiving stolen bodies, opening graves, arresting or at- 
taching dead bodies for debts, and disturbing funerals. 

In People v. Fitzgerald; 105 N. V, 146, at the instance of a rela- 
tive of a deceased person, a coroner caused a body to be exhumed 
and examined. The proceedings were somewhat irregular. The 
examination was held privately and not in the presence of a jury. 
The defendant who instigated the proceedings was indicted and 
convicted of body stealing because of the irreg^ularity of the pro> 
ceeding. and the judgment of the court of Oyer and Terminer was 
affirmed by the General Term of the Supreme Court, but was re- 
versed by the Court of Appeals, and it was there held that if the de- 
fendant was guilty of any crime it was not that of body stealing. 

In Rhodes V. Brandt (21 Hun, i) a father caused the body of his 
son to be disinterred and a thigh bone removed to secure evidence 
in an action for malpractice, and it was held that this was not a vio- 
lation of the statute prohibiting the dissection of bodies. 

See I BL Com, 236, where a law of the Franks is mentioned 
which enacted that a person who disinterred a corpse for the 
purpose of robbery , should be banished from society, and no one 
allowed to relieve his wants until the relatives of the deceased con- 
sented to his readmission. 

A law is constitutional which authorizes a municipality to re- 
move the remains of the dead from cemeteries. Coates v. Mayor* 
-etc of N. Y., 7 Cow. 585. 

In an editorial in the N, Y. Law Journal, March 6, 1896, in com- 
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1854, c. 123, known as the act to promote medical science, 
•expressly prohibits the dissection of a dead body or its 
<lelivery to any one for the purposes of dissection, if the 
relatives or friends of the deceased object, or if they make 



nienting on the case in the text, and Schuyler v. Curtis (147 N, V, 
434), where the court refused to enjoin the defendant from erect- 
ing a statue to the memory of a relative of the plaintiff saying that 
"it may be admitted that courts have power in some cases to 
•enjoin the doing of an act where the nature or character of the act 
itself is well caloilated to wound the sensibilities of an individual, 
-and where the doing of the act is wholly unjustifiable, and is, in 
l^al contemplation, a wrong, even though the existence of no 
property, as that term is usually used, is involved in the subject," the 
editor says : " Under this theory, any relative of a decedent, who 
thought that an act about to be committed was of such nature that 
the court would pronounce it unlawful, might apply for an injunc- 
tion; and successive applications of this character on behalf of 
•different relatives, might amount to an insufferable oppression. 
We doubt, however, whether the courts would countenance inde- 
pendent recoveries by different relatives of a deceased person, on 
separate causes of action, for damages through the unlawful dis- 
section of his remains. If there be a surviving husband or wife 
the cause of action should inure exclusively to him or her. If there 
be no spouse, we believe that not more than one cause of action 
should be recognized, and it should lie for the joint benefit of the 
next of kin." 

In Johnston v. Marinus, 18 Add. N. C, 72, it was held that 
where a husband, in accordance with the wishes of his deceased wife 
-expressed to him shortly before her death, places her body tempo- 
rarily in the receiving vault of a cemetery, he will not be enjoined at 
the suit of the next of kin of the deceased, her brothers and sis- 
ters, from removing the remains for burial in his own burial plot ; 
that the husband is entitled to the control of the remains of his 
•deceased wife, and has a right to select the permanent place of 
burial of the body, and in the performance of that duty he should 
not be interfered with. See Note to this case, p. 75, on Authori- 
ties as to Burial Grounds, etc. 

In Secord v. Secor (Supm. Ct. Sp. T.) 18 Abb, N. C. yZ, it was 
held, in an action by the widow of the deceased to enjoin the re- 
moval of his remains by one of his children, contrary to her wish, 
after she had properly buried the body at her own cost, that the 
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application within a certain time (as appears to have been 
done in this case) for the remains for the purposes of 
burial. 

The objection that, assuming for the purposes of the 
argument a civil action will lie, the plaintiff has no stand- 
ing in court to maintain it, proceeds upon the idea that if 
any one may bring an action of this character, it must be 
the next of kin. It has been stated in general terms in 
several cases that, in the absence of testamentary direc* 
tion on the part of the deceased, the exclusive right of 
burial and of designating the place in which human re> 
mains shall be interred, is with the next of kin. Those 
cases are referred to and cited in an opinion of Mr. Jus- 
tice Landon in the case of Snyder v. Snyder (60 How, Pr^ 
368), and in commenting upon them that learned judge 
says : " Most of the cases there referred to arose with 
respect to the right to protect the place where the re- 
mains were buried, to prevent a disinterment, or to collect 
from the executors or relatives of the deceased the ex- 
penses of the funeral. In the absence of a contention 
prior to burial, as to the right between relatives to desig- 
nate the place of burial, the broad doctrine that the right 
rests exclusively with the next of kin, can hardly be con- 
strued as a judicial exclusion of the right of the widow."" 
In this case it will be observed that the question is directly 
presented with reference to the duty and right the widow 
owes and has to and over the body of her dead husband 
prior to interment — that is, before the remains have passed 
beyond the necessity of human care and attention. It is 
provided {Penal Code^ § 306), that, ** except in the cases in 
which a right to dissect it is expressly conferred by law, 



plaintifif was entitled to the relief sought. The law casting upon the 
widow the duty of administration and of burial of the deceased, it 
will leave it to her discretion as to how that duty shall be per- 
formed, and when, pursuant to her decision, the body has been 
properly interred, no removal will be allowed unless all parties con- 
sent thereto. 
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«very dead body of a human being lying within this State 
must be decently buried within a reasonable time after 
<leath." The duty must be performed by somebody. It 
has been held in this country that the primary duty of 
burying a deceased wife is upon the husband. Weld v. 
Walker, 130 Mass. 423. And it has been expressly de- 
termined that if a husband and wife are living together at 
the time of the death of the former, the widow's right to 
the possession of the dead body for the purposes of pres- 
ervation and burial is a right in the widow paramount to 
that of the next of kin. Larson v. Chase, 47 Minn. 307. 
We think, therefore, as a matter of law, upon the facts as 
they are stated in this complaint, and without reference to 
the allegation of the plaintiff's duty and right, she may 
maintain this action, if it may be maintained at all. The 
foregoing observations are made to meet the possible sug- 
gestion that the allegation of the complaint respecting 
the duty and right referred to is merely one of a conclu- 
sion of law, and of course, if it is such, it is not admitted 
by the demurrer. But construing the words of the com- 
plaint with reference to this matter as we think they 
should be construed, they are equivalent to an allegation 
that as a matter of fact the plaintiff was the person upon 
whom had devolved the obligation and responsibility of 
complying with that requirement of the law respecting 
the interment of human remains to which reference has 
been made, and that the demurrer admits that she was 
such person. 

This brings us to the consideration of the other ques- 
tion involved, namely, that concerning the right to main- 
tain an action at all. The ground of objection urged by 
the appellant is that there can be no such action because 
there can be no such thing as property in human remains. 
By the common law and stricti juris the proposition as to 
property may be maintainable. A long line of judicial 
decisions appear to have established a general doctrine to 
that effect ; but courts of equity have frequently inter- 
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fered to protect the remains of the dead, and courts of 
law have also afforded remedies through formal legal 
actions wherever any element of trespass to property, real 
or personal, was associated with the molestation of the 
remains of the dead. In more recent times the obdurate 
common law rule has been very much relaxed, and changed 
conditions of society and the necessity for enforcing that 
protection which is due to the dead have induced courts ta 
re-examine the grounds upon which the common law rule 
reposed, and have led to modifications of its stringency* 
The old cases in England were decided when matters of 
burial and the care of the dead were within the jurisdic- 
tion of the ecclesiastical courts, and they are no longer 
absolutely controlling. Thus, in the case of Pierce v^ 
Proprietors, etc. (lo R. L 227), it is stated by the court : 
" That there is no rights of property in a dead body, using 
the word in its ordinary sense, may well be admitted; yet 
the burial of the dead is a subject which interests the feeU 
ings of mankind to a much greater degree than many 
matters of actual property. There is a duty imposed by 
the universal feelings of mankind to be discharged by 
some one toward the dead — a duty, and we may also say 
a right, to protect from violation, and a duty on the part 
of others to abstain from violation ; and it may, therefore, 
be considered as a sort of quasi property, and it would be 
discreditable in any system of law not to provide a remedy 
in such a case. 

But we are not disposed to put the right of the plain* 
tiff to maintain this action on the ground of a property 
right in the remains of her husband ; nor do we think that 
the discussion is properly placed when it is rested exclu- 
sively upon that proposition. Irrespective of any claim 
of property, the right which inhered in the plaintiff as the 
decedent's widow, and in one sense his nearest relative, 
was a right to the possession of the body for the purpose 
of burying it ; that is, to perform a duty which the law re- 
quired some one to perform, and which it was her right 
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by reason of her relationship to the decedent to perform. 
That right of possession is a clear legal right, and, to use 
the language of Mr. Ruggles, in his valuable report 
adopted by the court in the Brick Church case (4 Brad. 
Surr. R.), ** The right to bury a corpse and to preserve its 
remain is a legal right which the courts of law will recog. 
nize and protect." The right is to the possession of the 
corpse in the same condition it was in when death super- 
vened. It is the right to what remains when the breath 
leaves the body, and not merely to such a hacked, hewed 
and mutilated corpse as some stranger, an offender against 
the criminal law, may choose to turn over to an afflicted 
relative. 

If this right exists, as we think it clearly does, the in* 
vasion or violation of it furnishes a ground for a civil ac- 
tion for damages. It is not a mere idle utterance, but a 
substantial^legal principle, that wherever a real right is vio- 
lated, a real remedy is afforded by the law. A right to 
vote can in no sense be called a pure right of property — 
it is merely a personal right ; yet who would now con- 
tend that a person obstructing a voter's right or prevent- 
ing his voting would not be, irrespective of any statutory 
enactment) liable even if the candidate of the choice of the 
person thus obstructed was elected ? Ashby v. White, 
I Smith L. ch. 204. Although the precise question in- 
volved in this case has not been judicially passed upon so 
far as we have been able to ascertain, in the courts of this 
State, yet it has been decided in favor of the maintenance 
of the action by the Supreme Court of Minnesota in the 
case of Larson v. Chase {supra). 

Opinion by Patterson, J. •Van Brunt, P. J., Bar- 
KET, RUMSEY and Williams, JJ., concurred 

Judgment affirmed with costs. 

/^ Biffty for defendant, appellant. 
B. H, Tabor^ for plaintiff, respondent. 
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WHITNEY V. DAVIS. 
Court of Appeals ; January^ 1896, 

1. Action in aid of attachment against non-resident debtor before 
default, premature J] Under Code Civ. Pro., § 655, subd. 2, an 
action by a creditor who has obtained an attachment in a prior 
action » upon the ground of non-residence, and the sheriff, in 
aid of the attachment, to set aside as fraudulent the attachment 
debtor s transfers of real estate, cannot be maintained, where 
the summons in the action in which the attachment issued, was 
served without the State or by publication, and the defendant 
has not appeared in the action (otherwise than specially) until 
the defendant is in default therein.'*' 

2, Appeal to court of appeals ; order denying new trial.l An order 

of the General Term denying a motion for a new trial made, upon 
the ground of newly-discovered evidence, upon the ground 
that the action was prematurely brought, and without consider- 
ation of the merits, is appealable to the court of appeals, inas- 
much as if correct, it was final in its operation upon the plain- 
tiff's right to proceed in the action, and determined the same. 

Appeal from an order of the General Term of the 
Supreme Court, Fifth Department, which affirmed an 
order of Special Term denying a motion for a new trial. 

Action by Edmund C. Whitney and another against 
Joseph Davis and others in aid of an attachment, which 
had issued in another action against the defendant Davis. 
In that other action the plaintiff, Whitney, as assignee of 
the Lincoln National Bank of Boston, Massachusett:^ nad 
sued Davis upon certain promissory notes, upon which he 
was indorser. Both plaintifl and defendant were resi- 
dents of the State of Massachusetts and the summons 
and complaint therein were served there. The plaintiff 
in that action procured the issuance of an attachment 

against the defendant as a non-resident. Before the de 

« > 

* See note following this case on Action in Aid of Attachment. 
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fendant's time to answer in that action had expired the 
plaintiff and the sheriff, in whose hands the writ of attach- 
ment had been placed, commenced this action against 
^aid Davis and two other persons, seeking to set aside, 
on the ground of fraud, the transfers of certain lands in 
Erie county, through which their title had passed out of 
Davis into other persons, also non-residents of the State. 
A trial of the present action resulted in the dismissal of 
the complaint upon the merits. After its determination, 
the trial of the action upon the promissory notes was had 
and it, also, resulted in a judgment dismissing the com- 
plaint upon the merits. Subsequently to the result of 
that trial, a motion was made in the present action for a 
new trial thereof, upon the ground of newly-discovered 
evidence. That motion was denied for the reason, as 
stated in the order, '* that this action was prematurely 
brought " and '' without a consideration of the motion 
upon the merits.*' The General Term affirmed the order 
and the plaintiff appealed. 

Hr/d, that the order was reviewable in this court, inas- 
much as, if correct, it was final in its operation upon the 
plaintiffs' right to proceed in the action and determined 
the same. 

Held, further, that this action was prematurely brought. 
The question which this appeal presents must turn upon 
the construction which is to be given to Code Civ. Pro., 
§ 635, subd. 2, which was added as an amendment to the 
section by the legislature, in 1889.* Prior to its enact- 
ment, there was no way in which an action upon a money 
demand against a non-resident debtor, who had not ap- 
peared, could be brought to judgment ; if the attachment 
issued therein had not been levied upon property of the 
debtor. That was an essential prerequisite to the entry 
of judgment upon default. CVrfr, §§ 1216, 1217, In the 
present case, as the property of the defendant Davis 

* L, 1889, c. 504. 
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within the State had consisted of real estate and had 
been conveyed away by him, no levy of the attachment 
against his property was possible, and, hence, no judg- 
ment could have been entered therein, had Davis elected 
to suffer a default. 

There was no authority for the plaintiff to bring an ac- 
tion in equity to set aside the transfer by Davis of his real 
property under any provision of the Code, and the circum- 
stances of the case were not of such a character as to jus- 
tify the interference of equity. The case of People ex reL 
Cauffman v. Van Byren (136 N. Y. 252 ; S. C, 49 St. R. 378) 
presented a question as to the power of the supreme 
court, in the exercise of its equity jurisdiction, to inter- 
fere, at the instance of an attaching creditor, in an action 
brought in aid of his attachment. The circumstances 
were peculiar. Thurber v. Blanck (50 N. Y. 80) and 
Bank v. Dakin (51 Id, 519) were cited as authorities; 
which were not in conflict with each other, because con- 
templating different conditions of the property sought 
to be reached. All that the Cauffman case decided 
was, that special circumstances might exist and if shown 
that they would authorize the granting of equitable 
relief at the instance of an attaching creditor, though prior 
to judgment and execution, in order to preserve the 
debtor's property in a condition where a recovery by the 
attaching creditor could be made effective. It was not 
intended to hold that an equitable action was within the 
power of the attaching creditor to maintain, ordinarily^ 
prior to judgment and execution, nor to introduce any in- 
novation upon the settled rule. It was considered, how- 
ever, that where the debtor's property was about being 
transferred beyond the reach of the sheriff, in whose hands 
it was, a case was presented where the court might 
properly extend its equitable arm and stay the threatened 
transfer. 

The principle of equitable intervention to annul or set 
aside transfers of a debtor's property, for being fraudulent 
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as to his creditors, demands for its application an adjudi- 
cation of the fact of the debt and that it shall appear that 
an execution upon the judgment is incapable of levy be- 
cause of a fraudulent transfer by the judgment debtor^ 
The exception is where, as in the Thurber case {supra)y. 
equitable assets were sought to be reached ; in which case 
it must be made to appear by execution returned unsatis- 
fied that there was no property of the debtor subject to a 
levy and sale at all. In a case like the present one, there 
was no way, prior to 1889, under the Code, in which a 
party, maintaining an action for a money demand against 
a non-resident, whom he was unable to serve personally 
and as to whom he had caused an attachment against 
property to issue could secure a judgment, if he had beea 
unable to levy upon the debtor's property. Such a case 
is covered by the legislation of 1889, which gave a new 
remedy to an attaching creditor.* The plaintiffs would 
have us construe subdivision 2 of section 655 so as ta 
make it provide for the maintenance of the equitable ac- 
tion in either of two cases, viz. : in a case where the sum-^ 
mons was served without the State or by publication, and 
in a case where the defendant has not appeared in the 
action but has made default. Such a construction, it is 
argued, is due to the language of the section, by reason of 
the repetition of the word ** where " and the division of 
the sentence by a semicolon ; as well as because the pro- 
visions of the section are unnecessary, if intended solely to> 
apply to the cases of the service of the summons by pub- 
lication, or seem inapplicable to a non-resident debtor. 
As to the latter point the appellants seem hypercriticaL 
The action in equity to compel a discovery of a debtor's 
property, mentioned in the section, clearly refers to an 
action against a non-resident debtor, who is in default and 
to enable a discovery of property upon which to levy. 

 See Code Civ. Pro., §§ 649, 655, subd. 2, referred to in note fol- 
lowing this case. 
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AVith respect to the argument upon the punctuation and 
language, I have little doubt but that, however inartistic 
the use of the semicolon might have been, the conjunctive 
^* and ** so connects the sentence as to make it necessary 
that both conditions referred to therein must be united, as 
a prerequisite to the right of the plaintiffs to maintain the 
action in aid of the attachment, and' I reach this conclu- 
.sion, not only by reason of the arrangement of the clause, 
but, also, because, when so read, a case is contemplated 
and provided for, as to which there existed no previous 
provision of the statute. I see no good reason for chang- 
ing the rule as settled, with respect to the intervention of 
equity in aid of attaching creditors, to meet the case of 
an action against a non-resident debtor, served by publi- 
cation, and, as that case stands, the intervention is author- 
ized when the conditions of section 655 are met. 

Opinion by GRAY, J. All concur except Haight, J., 
not sitting. 

Orders affirmed with costs. 

Norris Morey^ for the plaintiffs, appellants. 

Ansley Wilcox^ for the defendants, respondents. 

Note on Action in Aid of Attachment. 

I. In General. 
II. Under the Code. 

1. Action to recover property of or collect debts dtu the attcuh" 

ment debtor, 

2. Action similar to judgment creditor's suit {under § 655, 

subd, 2). 

3. Special proceeding to discover property, 
III. In Equity. 

I. Suit for injunction or other remedy founded upon special 
circumstances. 

I. In General. 

Strictly speaking there are two forms of action and one 
special proceeding allowed under the Code of Civit Procedure 
in aid of an attachment. Under section 655 the sheriff, or 
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the creditor (§ 677), may maintain an action to recover prop* 
erty or collect debts due the attachment debtor. Under sub« 
division 2 of the same section, if the conditions therein 
prescribed exist, the same actions can be maintained that are 
provided for in the case of judgment creditors, for the pur- 
pose of satisfying the attachment. There is also another 
form of action in equity which is not provided for in the 
Code. This is in the nature of injunctive relief, usually to 
prevent the debtor from disposing of property before the 
attaching creditor can reduce his claim to judgment, in 
cases where the lien of the attachment is insufficient protec* 
tion to the creditor. 

Under sections 650, et seq,^ a special proceeding may be 
instituted for the examination of a person, or the officer, or 
head of a corporation, or association, alleged to hold prop* 
erty or to be indebted to the debtor. 

II. Under the Code. 

I . Action to recover property of^ or collect debts due, the attach^ 
ment debtor. \ Section 655, subdivision i, provides : 

** The sheriff must, subject to the direction of the court or 
judge, collect and receive all debts, effects, and things in 
action attached by him. He may maintain any action or 
special proceeding, in his own name, or in tlie name of the 
defendant, which is necessary, for that purpose, or to reduce 
to his actual possession an article of personal property, 
capable of manual delivery, but of which he has been unable 
to obtain possession. And he may discontinue such an 
action or special proceeding, at such time and on such terms 
as the court or judge directs." 

Such an action may be maintained before the suit in 
which attachment was issued has been determined. David* 
son V, Chatham National Bank, 32 Hun^ 138. But it can 
only be brought to collect debts, effects and things in action 
which have been attached by the sheriff. Maxfield v. Taylor,. 
20 W. Dig, 121 ; Bowe v. Arnold, 31 Hun^ 256. Or to pre- 
vent the distribution of attached property until the conflict- 
ing rights of different claimants can be settled by the court. 
Bates V. Plonsky, 28 Hun^ 112 ; Bowe v. Arnold {supra). 

Where actions have been commenced in this State by a 
foreign corporation upon subscriptions to its capital stocky 
and where a warrant of attachment has been issued against 
such corporation, and the sheriff has attached the debts 
sought to be recovered in such actions, the sheriff has the 
right, under § 655, to assume the prosecution thereof, either 
in his own name or that of the original plaintiff. O'Brien 
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-If. Glenvillc Woolen Co., 50 N. Y. 128. But in an action by 
the sheriff to collect a debt, a prior assignment of it, 
although it was made to defraud creditors, is a complete 
defense. Anthony v. Wood, 96 N. Y. 180 ; Throop Grala 
Cleaner Co. t/. Smith, no N. Y, 83. The sheriff may dis- 
prove the /d^/ of the assignment, although he cannot show 
that it was made with the intent to defraud creditors. //. 

Where a demand due to the defendant from a third per- 
son has been attached, the sheriff may forthwith bring an 
action to collect the same, without waiting for the determin- 
ation of the action in which the attachment was issued. 
Davidson v, Ciiatham National Bank of N. Y., 32 Hun^ 138 ; 
-S. C, 5 Civ, Pro, R, 167. 

Wiiat facts must be alleged to constitute a cause of ac- 
tion, see Naser v. First National Bank of N. Y., 27 St. R, 
'670. 

As to form of complaint in an action by the sheriff under 
the provisions of this section, see Kelly v. Brensing, 32 
^arb. 601 ; aff'd 33 Id, 123. 

2. Action similar to creditor's suit,'\ Subdivision 2 of sec- 
tion 655, provides : "Where the summons was served 
without the State, or by publication, pursuant to an order 
obtained for that purpose, as prescribed in chapter fifth of 
this act ; and where the defendant has not appeared in the 
action (otherwise than specially), but has made default, and 
before entering final judgment, the sheriff may, in aid of 
^uch attachment, maintain an action against the attachment 
debtor, and any other person or persons, or against any 
other person or persons, to compel the discovery of any 
thing in action, or other property belonging to the attach- 
ment debtor; or of any money, thing in action, or other 
property due to him, or hold in trust for him, or the pay- 
ment or delivery thereof, to him or any other person, and 
the sheriff may, in aid of such attachment, also maintain 
any other action against the attachment debtor, and any 
other person or persons, or against any other person or per- 
sons, which may now be maintained by a judgment creditor 
in a court of equity, either before the return of an execution 
in aid thereof, or after the return of an execution unsatis- 
fied. The judgment in any of the above mentioned actions 
must provide and direct that the said property shall be 
applied by the sheriff, to the satisfaction of any judgment 
which the plaintiff may obtain in the attachment action." 

The language of this subdivision is somewhat ambiguous, 
and might be thought on its face to give a broader remedy 
than is allowed by the interpretation placed upon it by the 
decision in the text. 
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Prior to the amendment of section 655 by Z. 1889, c. 504, 
in cases of debts and choses in action a valid lien could not 
be secured by the sheriff by attachment where the debt or 
chose in action had been assigned prior to the levy of the 
attachment, notwithstanding the assignment was made to 
hinder, delay and defraud creditors. Lawrence v» Bank of 
the Republic, 35 N. Y. 320 ; Thurber v, Blanck, 50 N. K 
^. Both of these cases w.ere decided before tiie amend- 
ment to section 655. The law is the same now, however, 
unless the conditions of subdivision 2 of that section exist, 
that is, that the defendant is in default, and the summons 
has been served personally without the State, or by publi- 
cation. 

The case in the text points to the distinction between an 
equitable action in aid of an attachment, where the property 
has been actually transferred from the debtor to a third 
person, and is no longer within the reach of the sheriff and 
the legal title has passed to some one other than the attach- 
ment debtor, and to the case where the property is in the 
reach or custody of the officer or court, and the actual trans- 
fer has not yet been made, or the court has not been de- 
prived of its custody of the property. Where the transfer 
has once been made and the attachment debtor is divested 
of the legal title, or the court or officer has been divested of 
the custody of the property, the equitable action will not lie 
before the attachment debtor is in default. But where the 
^attachment debtor has attempted or begun to wrongfully 
divest himself of his property, or proceedings have been 
taken to wrongfully divest the court or officer of possession 
or custody of the property, and the bringing of such an ac- 
tion will prevent the consummation of the wrong, the action 
may be maintained. People ex rcL Cahffman v. Van Buren, 
136 N. Y. 252 ; Moritz v. Kaliske, 31 Abb. N. C, 49. But if 
the fraudulent transfer has been actually consummated, and 
it is necessary to bring in third parties, the action will not 
lie until default in the action for the debt, on the part of the 
attachment debtor, held in the principal case. See, also. 
First National Bank of Salem v, Davis, 88 Hun^ 169 ; s. c. 

The issuine of an attachment against the property of a 
non-resident debtor does not autiiorize a creditor or the 
-sheriff to bring an action to contest the validity of a prior 
general assignment made in the State of the debtor's resi- 
dence, on the ground that it was made with intent to hinder, 
delay and defraud creditors. Nassau Bank v. Yandes, 44 
Hun^ 55 ; s. c, 8 St R. 415. 

A sheriff has no standing in court to institute a creditor's 
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suit to reach the proceeds of assigned property for the bene- 
fit of creditors, which lie could not otherwise attach as the 
debtor's property. Lawrence v. Bank of Republic, 35 N. Y^ 
320 ; s. C, 31 HoTtf. Fr, 502 ; rev'g 3 Robt. 142. 

A sheriff holding an attachment has a right to seize per- 
sonal cliattels which have been disposed of with intent to 
defraud creditors, and when prosecuted by the claimant, may 
show before judgment in the attachment suit that the title 
of the purchaser is fraudulent and void against the attach- 
ing creditor (Ct. of App.). Rinchey v. Stryker, 26 How, Pr. 

75- 

From these cases it will be observed that there is a broad 

distinction between an action in which the sheriff or the 

attachment creditor is tht plaintiff to set aside conveyances 

of property made in fraud of creditors, and one in which 

either the slieriff or the attachment creditor is the defendant 

in an action for the wrongful taking of such property. Thus,. 

where a conveyance is made of real property, there is no 

way in which it can be reached by an attaching creditor until 

the non-resident attachment debtor on whom the summons 

has been served without the State or by publication, and 

who has not appeared, is in default. But if personal prop* 

erty has been seized on the attachment and is claimed by 

third persons, to whom it is alleged a transfer has been made^ 

the sheriff or attaching creditor may defend the action by 

showing that the conveyance is void because made in fraud 

of creditors. 

3. Special proceeding to discover property !\ Section 650 of 
the Code provides: **That upon the application of a 
slieriff holding a warrant of attachment the president or other 
head of an association or corporation, or the cashier, or man- 
aging agent thereof, or a debtor of the defendant, or a per- 
son holding property, including a bond, promissory note, or 
other instrument for the payment of money belonging to the 
defendant, must furnish to the sheriff a certificate, under his 
hand, specifying the rights, property, etc., held by such per- 
son belonging to the defendant.*' 

Section 651 provides : ** If a person^to whom such appli- 
cation is made, as prescribed in the last section, refuses to 
give such a certificate ; or if it is made to appear, by aflS- 
davit, to the satisfaction of the court, or a judge thereof, or 
the county judge of the county to which the warrant is 
issued, that there is reason to suspect that the certificate 
given by him is untrue, or that it fails fully to set forth the 
facts, required to be shown thereby ; the court or judge 
may make an order, directing him to attend, at a specified 
time, and at a place within the county to which the warrant 
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is issuedy and submit to an examination under oath concern- 
ing the same. The order may, in the discretion of the court 
or judge, direct an appearance before a referee named 
therein." 

No authority is given by. the Code to order a person 
holding property of an attachment debtor to deliver it to the 
sheriff on motion of the attaching creditor ; an action for 
that purpose must be instituted by the sheriff in his own 
name or that of the debtor. Hall v. Brooks, 89 N, Y. 33 ; 
rev'g 25 Hufiy 577. 

Statements by the plaintiff that he has been informed by 
those sought to be examined of their debt to the defendant, 
or that they hold property belonging to him, is sufficient 
proof on which to found an order for the examination of 
such persons. Seligman v. Falk, 13 Civ, Pro. J?. 77 ; s. c, 
8 St R. 443. 

The certificate required by the Code to be given by one 
asserted to be indebted to or to have property of the attach- 
ment debtor is a general statement specifying the amount, 
nature and description of the property held, or of the debts 
or demands owing to the defendant, as the case requires; 
but the plaintiff is not bound to accept the certificate of one 
alleged to be indebted to, or to have property of the defend- 
ant, where it is not responsive ; and unless the court can 
see that there is at least a fair bona fide compliance with the 
demand made for the certificate, tiie plaintiffs have a right 
to an examination. Seligman v. Falk {supra)\ Baxter v 
Missouri, K. & T. R. R. Co., 4 Hun, 430 ; Glen Cove. M'fg 
Co. V. Gotthold, I Civ. Pro. R. 366. 

Wliere the certificate is refused the only remedy of the 
plaintiff is to examine the person refusing to give the cer- 
tificate ; and the person so examined cannot, after the exami- 
nation has been had, be ordered to make such certificate. 
Buckingham v. White, i Civ. Pro, E. 365. 

A bank is bound to know the amount to the credit of a 
depositor when an attachment is served upon it against such 
depositor, so that it can give a truthful certificate to the 
sheriff, under section 650, and the bank cannot plead iis 
ignorance of that fact in subsequent proceedings. Mathot 
V. North River Bank, 16 Civ, Pro, P, 314. 

The certificate or the testimony of a party examined 
because he has not furnished a certificate, is evidence against 
the party giving it, in an action by the sheriff or attachment 
creditor, but does not estop such party from showing the 
truth to be otherwise in such an action. Almy v. Thurber, 
12 Abb. N. C 459 ; s. c, 3 Civ. Pro. R. 351 ; '65 How. Pr. 

Vol. III.— 7 
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481. The same doctrine was applied in Hall v. Brooks, 89 
N. Y. 33 ; s. c, 2 Civ. Pro, J^. 198 

In West Side Bank v. Pugsley, 47 JV. Y. 368, the cashier 
of a bank gave a certificate to the sheriff, when he served an 
attachment on the bank, that the bank had $1,062 belonging 
to the attachment debtor. After judgment tlie sheriff 
attempted to levy on the money in the bank under the exe- 
cution, but the bank refused to pay, on the ground that it 
had an interest in the judgment debtor's property in its 
possession, and that at the time of the levy under the exe- 
cution it had no money or other property belonging to tl)e 
judgment debtor, and was not indebted to him* After an 
examination of the bank officials an order was made requir- 
ing them to turn over the amount mentioned in the certifi- 
cate to the sheriff, and they were adjudged guilty of con- 
tempt by the same court for a failure to comply with the 
order. The court of appeals vacated the order, declaring 
that the remedy of the sheriff and judgment creditor was 
by action against the bank. 

The sheriff can levy an attachment on the interest of one 
partner in a firm. Atkin v Saxton, 77 N, Y, 195. And has a 
right to the examination of the other partners as to the inter- 
est of the attachment debtor in the partnership. Seligman 
V. Fa Ik, 13 Civ. Fro, R, 77. 

A denial by a party that he has property of the attach- 
ment debtor does not prevent further examination as to 
whether or not he really is indebted to or has property 
belonging to the defendant. Matter of Crary, 9 Civ. Fro, 
R. 168. 

Tlie attaching creditor is not bound to take the state- 
ment of the party as to the character in which money 
belonging to tlie debtor is held by him, but is entitled to 
the examination provided for in the Code. Rutter v, Boyd, 
3 Abb. N. C, 6; Ess v. Toplanyi, 4 Civ. Fro. F. 173. 

A receiver cannot be required to give a certificate to the 
sheriff on a levy of an attachment. The plaintiff must rely 
on the notice to the receiver of his lien and seek redress 
upon the judgment wlien recovered, in the proper tribunal. 
Lehman v. Williams, i Monthly L. Bui. 58. 

When the sheriff levied upon certain shares of stock in a 
corporation belonging to the defendant and received a cer- 
tificate of the defendant's interest in the corporation and 
judgment was subsequently entered in favor of the plaintiff 
in the action, — Held^ that an office of the corporation might 
be examined under section 651 after entry of the judgment. 
Smoot v. Helm, i Civ, Fro. R. 208. 
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III. In Equity. 

In Falconer v. Freeman, 4 Sandf. Ch, 565, it was held 
that a court of chancery will aid an attaching creditor to 
enforce the lien of the attachment by injunction and other, 
wise, on the same principle that it aids on execution credi- 
tor similarly obstructed. To the same effect are Bates v. 
Plonsky, 2ilfunyii2\ Keller z/. Payne, 22 ^1^^. N. C, 352; 
Tannenbaum v, Rosswog, Id. 346, 354. These cases all 
hold than an injunction will W^ to prevent the transfer, but 
if the transfer is once made no action will lie to set it aside 
until the attachment debtor is in default. And in People 
txreL Cauffman v. Van Buren, 136 N, Y, 252, the court 
says, at p. 261 : *'The measure of relief to be granted 
in the equitable action is also discretionary with the court, 
and might be limited to a decree enjoininginterference with 
the attached property, until the plaintiff's right to follow 
the attachment with an execution has been adjudged." 

It must appear that the property sought to be reached to 
satisfy the attachment cannot be secured in the regular way 
before any of the forms of action in aid of the attachment 
can be maintained. For example, where there is a legacy 
^ue to the debtor in the hands of an executor, such legacy 
being personal property incapable of manual delivery, it 
may be attached by leaving with the executor a certified 
copy of the warrant, and an action in aid of the attachment 
is unnecessary ; it has been held, therefore, that a com- 
plaint which does not disclose facts that would prevent or 
defeat the levy of the attachment is insufficient. Backus v, 
Kimball, 27 Abb, N. C, 361 ; s. c, 62 Hun^ 122 ; 16 Supp. 
619 ; 41 St ^. 446. 

See Note on Creditor's Suit on Attachment Before Judg* 
ment, 23 Abb. N. C, 9. 
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LAWLOR V. MAGNOLIA METAL CO. 

Supreme Courts First Department, Appellate Division; 

March, 1896. 

1. Attachment ; discharge ; payment of sheriff's fees by defendant^ 

Where a warrant of attachment is discharged by the filing of a 
bond which does not cover the sheriff's fees, the defendant 
must pay the sheriffs fees before he is entitled to a return of 
the property attached.* 

2. The same ; including sheriff's fees in bond,] It seems, that the 
sheriff's fees may be provided for in the bond, and that then the 
defendant is entitled to a return of the property attached with- 
out paying such fees. 

Appeal by the defendant from an order of the Supreme 
Court, made at the New York Special Term, denying the 
defendant's motion to compel the plaintiff to pay the 
sheriff's fees and disbursements and to direct said sheriff 
to deliver forthwith to the defendant its property in his 
possession by virtue of a warrant of attachment. 

The plaintiff, James Lawlor, obtained an attachment 
and levied upon the property of the defendant, wh*ich 
thereupon filed an undertaking, and an order was entered 
discharging the attachment. The sheriff refused to de- 

* In Union Distilling Co. v. Union Pharmaceutical Co., 56 
Super. Ct, (/. 6* S.) 417 ; S. c, 6 Supp. 539, the plaintiff secured an 
attachment against the property of the defendant, and subsequently 
judgment was rendered in favor of the plaintiff, and the sheriff 
levied upon the attached property. Before the property was sold, 
however, a third party, claiming a lien on the property attached, 
applied to the court to vacate the attachment on the ground of the 
insufficiency of the papers on which it was granted. The motion 
was granted " upon payment by the applicant of the sheriff's fees 
and costs." The applicant appealed from so much of the order 
as required him to pay the sheriff's fees and costs, and that part of 
the order was stricken out by the General Term, on the authority 
of Bowe V, United States Reflector Co., 36 Hun, 407, cited in the 
text. 
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liver up the defendant's property until his fees were paid 
for poundage and care of the property and the defendant's 
motion for an order requiring the plaintiff to pay the 
sheriff's fees and requiring the sheriff to turn over the 
property to the defendant was denied. 

Held^ no error. By Code Civ. Pro. § 709, it is pro- 
vided that " where a warrant of attachment is vacated or 
annulled, or an attachment is discharged, upon the appli- 
cation of the defendant, the sheriff must . . . deliver over 
to the defendant . . . upon payment of all costs, charges 
and expenses legally chargeable by the sheriff, all the 
attached personal property remaining in his hands, or 
that portion thereof as to which the attachment is dis- 
charged." And by Z. 1890, c. 523, § 17, subd. 2, as 
amended by Z. 1892, c. 418, in addition to fixing the fees 
for levying warrants of attachment, provides that " the 
sheriff may retain the property levied upon until his fees 
and poundage are paid.'* In construing the above sec- 
tion of the Code, § 709, in the case of Bowe v, U. S. Re- 
flector Co. (36 //««, 407), it was held that, in so far as the 
said section attempts to compel a defendant to pay the 
costs, charges and expenses incurred by the sheriff in 
levying upon his property under an attachment where 
such an attachment has been subsequently vacated and 
set aside, it is unconstitutional and void as depriving the 
-defendant of his property without due process of law. 
That case and the reasoning upon which it is supported 
we regard as a controlling authority against the right of 
the sheriff to hold the property of a defendant for the pay- 
ment of his fees where the attachment has been vacated. 
The question presented here, however, is different, relat- 
ing as it does to the sheriff's right in a case [where 
the attachment is discharged by the giving of an under- 
taking. The undertaking does not in terms provide for 
the payment of sheriff's fees ; and even though it be as- 
sumed that the defendant might have included them in 
his undertaking and thus have secured them to plain- 
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tiff, yet it has failed to do so. It is conceded that the 
sheriff's fees must be paid by some one and at some time ; 
and where, as here, the time has arrived for the payment 
of such fees by the discharge of the attachment and pro- 
vision for the return of the property, it remains to be 
determined by whom they should be paid. 

That there is a plain and broad distinction between 
vacating and discharging an attachment, we think toa 
apparent to require discussion. The effect of an order or 
judgment vacating the attachment is an adjudication that 
the property was illegally seized, and that the sheriff is 
retaining it without any process in his hands. Where, 
however, the attachment is discharged by the giving of an 
undertaking, the attachment still lives, the undertakings 
being substituted in the place of the levy made by the 
sheriff. This provision of the Code which permits an 
undertaking to be given in discharge of an attachment, is 
an act of grace, and the provision for delivering up the 
property upon the giving of such an undertaking is a 
favor which the defendant is at liberty to accept or refuse. 
The effect of tlie undertaking is not to vacate or nullify 
the attachment ; it merely suspends its vitality as 
affecting the property levied upon, and stays its enforce- 
ment as to such property ; and we think that this is mani- 
fest from the provision allowing the undertaking in dis* 
charge of the attachment as to the whole or part of the 
property attached. The giving of an undertaking to dis- 
charge the attachment does not preclude the defendant 
from moving to vacate the attachment. Currie v. Riley, 
14 W. Dig, 407 ; Claflin v. Baere, 57 How, Pr, 78 : Garbutt 
V, Hauff, 15 Abb, Pr, 189; Rowles v, Hoare» 61 Barb, 266. 
This establishes the proposition that the attachment itself 
survives the giving of such undertaking, and that the 
giving thereof in nowise impairs the effectiveness of the 
attachment itself. 

We do not think, however, it is necessary to pursue 
this question, as we concur in the views expressed in 
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the opinion of Mr. Justice Ingram am in the case of 
Union Square Bank v, Keichman, decided by him at 
special term.* 

Opinion by O'BRIEN, J. Van Brunt, P. J., Wil- 
liams, Patterson and Ingraham, JJ., concurred. 

 The opinion in full in that case (not reported) is as follows : 
The attachment in this case was not vacated, and there is no 
claim by defendant that the attachment was improperly granted, or 
that the defendant's property was not properly levied upon under 
the attachment. The defendant, by complying with the provisions 
of the Code and giving an undertaking to secure the payment of the 
plaintiff's claim, has procured an order that the attachment be dis- 
charged, but the court was justified in granting the attachment, and 
the sheriff was justified in proceeding under it. I think it clear 
that the legislature had power to provide that the sheriff could re- 
tain the property levied on under the attachment until his fees were 
paid, where the attachment was properly issued and where it was 
discharged, only because the defendant had availed himself of the 
provisions of the Code allowing him to substitute the personal obli- 
gation of the sureties in place of the property attached, to secure 
any judgment that the plaintiff might obtain. The cases cited by 
the moving party, the principal one of which is Howe v. United 
States Reflector Co. (36 Hun, 407), do not apply, for in that case 
the attachment had been vacated and not discharged because of the 
substitution of other security. I think the legislature intended, by 
subdivision 2 of section 17 of chapter 523 of the Laws of 1890, as 
amended by chapter 418 of the Laws of 1892, to allow the sheriff to 
retain possession of the property levied upon until his fees and 
poundage are paid, whether the attachment was discharged by 
order of the court, or the action was settled ; and while that provis- 
ion would be inoperative in a case where the attachment was va- 
cated because it was improperly granted, and the plaintiff was not 
entitled to have the defendant's property held to secure any judg- 
ment that he might obtain, it is operative where it appeared that 
the attachment was properly obtained, and the action was either 
settled or the attachment discharged by reason of the substitution 
of other security. 

I think, therefore, the sheriff is entitled to hold the property 
levied upon under the attachment until his fees are paid, and upon 
the payment of such fees he is directed to deliver the property to 
the defendant. The amount of the fees can be taxed on notice. 
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Order affirmed, with $io costs and disbursements. 



Alexander 5. Bacon^ for the defendant, appellant. 

Z. A. Gould, for the plaintiff, respondent. 

Burrit S. Stone and Benjamin F. Tracy ^ for the sheriff* 
respondent. 



LOWENSTEIN v. LOMBARD. AYRES & CO. 

Supreme Courts First Department, Appellate Division; 

Marchy 1896. 

Trial; verdict ; correction after discharge of jury 7^ Whereupon 
the trial of an action the court charged the jury that if they 
found for the plaintiff it should be in a sum specified, which in- 
cluded interest, and the jury returned a verdict for the princi- 
pal sum without interest, — Held, that it was within the power 
of the court to correct the verdict by including the interest 
after the jury were discharged.* 

* The general rule laid down in Richmond v, Tallmadge, 16 
Johns. 312, is that if juries find matter not submitted to them and 
not pertinent to the issue joined, it may be regarded as surplusage. 
This doctrine is approved in Briggs z/. Hilton, 99 A^. K 517-532. 
The last mentioned decision also cites with approval Taylor v. 
Willes, 3 Croke, 219, where the same doctrine is laid down. 

In Donahue v. Wippert, 7 Misc, 506; s. c, 60 St. /?. 171; 28 
Supp. 495, an action for breach of contract in failing to make a 
sealskin coat to fit the plaintiff, the defendant set up a counterclaim 
for the balance of the price agreed for making the coat. The jury 
brought in a verdict for the defendant for the amount claimed and 
added, "and that the defendant will fit the coat properly for the 
plaintiff." The court struck out the qualifying words and left an 
unqualified verdict for the defendant. — Held, error; that the court 
had no power to add or substitute from the verdict in matter of 
substance. 
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Appeal by the plaintiff, from an order of the Supreme 
Court, made at the New York Trial Term, denying his 
motion to correct the verdict of a jury rendered in the 
action. 

In Brigg^ v, Hilton, ^ N, K 517, the jury rendered a written 
verdict in the following form: *'For defendants for amount of 
^oods claimed to be damaged, at purchase price and $3.25 per yard, 
same to be returned less amount of plaintiff's claim, i97o>i yards 
at $3.25, viz.: $6,404.53 — $2,ii8*$4,286.53 for defendants." 
Neither counsel objected to the form of the verdict at the time it 
inras rendered, but the plaintiff subsequently moved to correct the 
verdict beca^ise it was irregular. — Held^ that the objection should 
liave been made before the verdict was recorded, when the jury 
could have been sent back to correct it (citing Warner v, N. Y. Cen- 
tral R. R. Co., 52 TV. Y. 437); or that a motion should have been 
made to make the judgment conform to the verdict (citing Wil- 
liams V. Thorn, %i /Q. V. 382 ; De Lavallette v. Wendt, 75 Id. 579). 
It was also Ae/d that the court properly treated the statement by 
which the jury arrived at its verdict, as surplusage. 

In Dalrymple v. Williams (63 N, V, 362). it was held that where 
a foreman of a jury had, by mistake, announced a verdict different 
from that agreed upon and ttie erroneous statement was taken and 
recorded, the court upon application made to the same circuit im- 
mediately after the entry of the erroneous verdict had power to cor- 
rect the record so as to make it conform to the actual findings. It 
was also Ae/dth3X the affidavits of jurors, showing the mistake, may 
be received upon such an application, as the rule prohibiting jurors 
from being heard to impeach or affect a verdict rendered by them, 
does not apply, as the application is not to revise their action but 
to establish it. 

In Hodgkins v. Mead, 119 N, Y. 166, cited in the text, the jury 
rendered a sealed verdict simply stating that they found for the 
plaintiff. The court announced a mistrial, but no order was en- 
tered setting aside the verdict. At the same term three days later 
a motion was made to correct the verdict, and it was supported by 
affidavits of the jurymen that they had all agreed upon a verdict 
for the full amount claimed, and did not insert the amount as they 
had forgotten the sum mentioned by the court and supposed the 
proper amount would be inserted by the judge. The court there- 
upon corrected the verdict accordingly. — I/g/d, no error ; that the 
court had power to make the amendment, and in exercising its dis- 
cretion was guilty of no abuse thereof. 
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Action by Louis Lowenstein for a breach of contract. 
The court charged the jury that if they found for the 
plaintiff it should be in a sum specified, which included 
interest. The jury brought in a verdict for the prin- 
cipal sum claimed without interest, the verdict was re- 
corded and the jury discharged. 

Subsequently, at the same term of the court, the plain- 
tiff made a motion to correct the verdict by increasing 
the amount so that it should include the interest upon 
the plaintiff's claim, and that motion was denied on the 
ground, as recited in the order, " that the power of the 
court to amend the verdict as requested, is involved in too 
much doubt to warrant the granting of said motion.*' 

Held^ error ; that the court had full power to grant the 
motion. We think it is apparent that the court refused to 
exercise any discretion in denying the motion, but denied 
it because it did not consider that it had power to grant 
the application. By section 723 of the Code it is pro- 
vided that " the court may, upon the trial, or at any other 
stage of the action, before or after judgment, in fur- 
therance of justice, and on such terms as it deems just, 
amend any process, pleading or other proceeding . . • 
by correcting a mistake in the name of a party, or a mis- 
take in any other respect.*' And within the power thus 
conferred is plainly the power to correct a mistake in a 
verdict either before or after judgment ; and the power to 
correct a verdict so that the successful party shall recover 
the amount that the facts as found by the jury justify 
under the law as determined by the court upon the trials 
is well settled. See Hodgkins v. Mead, 119 N, V. 166; S. 

This case was followed in Clark v. Lude. 63 //i/«, 363, where the 
facts were the same as these in Hodgkins v. Mead (supra). 

In Bohlen v. Metropolitan Elevated R. R. Co., 121 A^ V. 546. it 
was held that where the judge who had tried a case without a jury 
had evidently made an error in his fir.dinpi^s upon which judgment 
was entered, power rested in the court to correct the findings, upoa 
an application, subsequently and at another term of the court. 
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C, 28 St, R. 950; 18 Civ, Pro, R, 218 ; Dalrymple v, Wil- 
liams, 63 N, Y, 362. The sole question to determine, is 
whether or not the court on the trial distinctly held as a 
matter of law that the plaintiff was entitled to recover the 
amount of the damage and interest if the jury found in 
favor of the plaintiff upon the facte. On this appeal we 
cannot review the ruling of the court upon questions of 
law upon the trial. That ruling must be reviewed on an 
appeal from the judgment or a motion for a new trial. 
We must assume that the jury intended to follow the rul- 
ing of the court and excluded from their verdict the 
amount of the interest upon the plantiff's demand by mis- 
take, if the court charged them expressly that the plain- 
tiff was entitled, as a matter of law, to interest. The 
court charged the jury that "the plaintiff rests his right 
to recovery upon two grounds : I. By reason of a special 
contract to insure the goods, by which the plaintiff mighty 
in case of loss, have received from the insurance company 
the value of the goods; and, II. Breach of a duty as a. 
common carrier in sending the plaintiff's goods to sea in 
an unseaworthy vessel, or as may be otherwise stated, a 
breach of contract as common carriers arising from failure 
to deliver the plaintiff's goods." As to the first ground of 
recovery, the court charged the jury that if they found 
there was a contract to insure they should find a verdict 
in favor of the plaintiff for the sum of $13,072, that being- 
the value of the goods lost, with interest from July i, 1887. 
Upon the second ground, that if they found that there 
was no contract to insure, but that there was a failure on 
the part of the defendant to perform its duty as common 
carrier, they could find a verdict in favor of the plaintiff 
for the value of the goods at the port of delivery, and if 
the plaintiff was entitled to a verdict, he was entitled 
to recover the value of the goods as appeared upon 
the testimony at the port of delivery, with interest from 
July I, 1887; that this was claimed by plaintiff to 
amount to the sum already stated as the sum the jury 
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might find in favor of the plaintiff under the ground 
on which he seeks to recover. The defendant then 
requested the court to charge that if the jury should find 
a verdict for the plaintiff on the ground of failure to 
deliver the goods shipped on the Vidette, no interest 
could be allowed. The court refused so to charge. It 
thus appears that the court expressly instructed the jury 
that if the plaintiff was entitled to recover upon either 
ground, he was entitled to a verdict for $13,072, being 
the value of the goods with interest. And the jury hav- 
ing found a verdict for the plaintiff, it must be assumed 
that they found on the facts that the plaintiff was entitled 
to recover ; and they were bound to apply the rule of law 
as stated by the court, and give to the plaintiff the 
amount stated by the court, namely $13,072. And, as 
before stated, we must assume that the jury intended to 
follow this direction, and inserted the amount of $8,619.85 
as the amount of the recovery by mistake, instead of the 
correct amount under the charge of the court, to which 
the plaintiff was entitled. It does not appear from the 
record that counsel for the defendant requested the court 
to charge the jury that the interest upon either of the 
grounds of recovery was in the discretion of the jury, or 
that they could award interest or not as damages, in their 
discretion. Nor does it appear from the record that the 
defendant excepted to the charge of the court, that the 
plaintiff was entitled to interest in case the jury should 
find for the plaintiff. The only request that the defend- 
ant made was that no interest could be allowed, which 
clearly did not present that point. It does not appear 
that there was any question submitted to the jury as to 
the value of the goods at the port of delivery ; and from 
the whole charge it is plain that the question submitted 
to the jury was whether the plaintiff was entitled to 
recover the amount as fixed by the evidence. 

We think, therefore, that the court had power to cor- 
rect the verdict so as to state correctly the amount to 
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which the plaintiff was entitled upon a finding in his 
favor, and that the court should have granted the motion 
and corrected the verdict accordingly. 

Opinion by Ingraham, J. Van Brunt, P. J., Patter- 
son and O'Brien, JJ., concurred ; Williams, J., dis- 
sented. 

Order reversed and motion granted, with $I0 costs 
and disbursements. 

Horace E. Detning^ for plaintiff, appellanti 

John A* Deady^ for defendant, respondent. 



SWITZER V. NORTON. 



Supreme Court y Second Department ^ Appellate Division ;^ 

April, 1896. 

Trial; motion for verdict; subsequent request to go to jury,] 
Where both parties move for the direction of a verdict in their 
favor, this does not authorize the court to finally withdraw the 
case from the jury and decide the facts, but if the party whose 
motion has been denied requests to go to the jury upon the 
facts, it is error to refuse.* 

* In Shultes v. Sickles, 147 N. K. 704, the court says, at p. 705 : 
" While it is true that in a case where both parties request the 
court to direct a verdict, the court is thereby clothed with the 
functions of the jury with respect to any questions of fact in the 
case, and in the absence of a request to go to the jury by the party, 
against whom the verdict is directed, the decision stands in the place 
of the verdict, yet in this case the plaintiff upon a denial of his mo- 
tion, made the request to have the case submitted to the jury. He 
was not precluded from making this motion by his previous request 
to have a verdict directed in his favor, and if there was any evidence 
competent to submit to the jury upon the disputed questions of 
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Appeal by the defendant, from a judgment of the 
Supreme Court in favor of the plaintiff, entered upon the 
verdict of a jury rendered by direction of the court after a 
trial at the Queens County Circuit, and from an order 
denying the defendant's motion for a new trial made 
upon the minutes. 

This action was brought by Walter F. Switzer against 
James Norton, as sheriff of Queens county, to recover the 
value of two horses, one T cart, one buggy and one set of 
double harness, alleged to have been converted by the de- 
fendant. The plaintiff's proof tended to establish that the 
property had been levied upon by the defendant under an 
execution issued upon a judgment rendered against one 
Leavitt, and that subsequent to the levy the property was 
taken away from Wood's stable, where it had been sent 
by plaintiff, and sold. It was the claim of the defendant 
that, after the levy had been made, the property was taken 
from his possession by the duly appointed receiver of said 
Leavitt under an order of the court which antedated the 
execution, and sold by him. 

At the close of the testimony the defendant moved 
that the court direct a verdict in his favor on the ground 
that the proof showed that he had relinquished the levy, 
and that, as he had not taken the property from the pos- 
session of Wood, he was not responsible for its loss. The 
plaintiff at the same time asked that a verdict be directed 
in his favor. The court thereupon stated that, as both 
parties had moved for a direction, he directed a verdict for 
the plaintiff for $500. To this ruling the defendant ex- 
fact the denial of his motion would probably be error." Citing 
Howell V, Wright, 122 N, K. 667 ; Dillon v. Cockcroft, 90 Id, 649; 
Kirtz V, Peck, ill Id, 222; Thompson v. Simpson, 128 Id, 270. 

This decision apparently overrules such cases as Rogers v. 
Hardy, 14 Misc, 220; Smith v, Weston, 88 Hun^ 25; s. C, 68 St, R, 
513; 34 Supp. 557; German American Bank of Tonawanda v, P. 
AV. Scribner Lumber Co., 81 Hun, 140; s. C, 6a St, R, 724; 30 Supp. 
740. 
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ccpted and asked to go to the jury upon the facts, which 
request was refused. 

Ife/d, error. It is not the rule that a trial court is 
authorized to withdraw a case from the jury and direct a 
verdict in cases where both parties ask for a direction in 
their favor. Parties may consent that the court shall pass 
on all questions both of law and fact ; and if they do they 
-will be bound by their election ; and when both parties 
ask a direction and neither requests to go to the jury, it 
will be presumed that such consent was given. Such was 
the case of Adams v. Roscoe Lumber Company (2 App. 
Div. 47), recently decided by this court. But every party 
is entitled to present to the court for its decision such 
legal questions as he thinks arise upon the testimony, with- 
out being subjected to the penalty of losing his right to 
have the case submitted to the jury. And it is only 
when no request is made to go to the jury that he will be 
held to have waived that right. If the rule were other- 
wise, it would never be safe to ask for a direction of a ver- 
dict. By so moving a party might lose his right to have 
the case submitted to the jury ; and by failing to so 
move he would be held to have waived the point on ap- 
peal. We are aware that there are cases which apparently 
hold that where both parties move for a verdict the court 
may draw the necessary inferences of fact from the testi- 
mony, and decide the whole case. But the court of ap- 
peals has settled the rule as we have stated it. Shultes v. 
Sickles, 147 N. Y. 704. 

In this case the defendant requested a direction in his 
favor on the sole ground that he had relinquished the levy. 
That motion was properly denied because, assuming that 
fact to be true, a trespass was proven and the defendant 
was liable at least for nominal damages. But, assuming 
that the levy had not been relinquished, there were other 
important questions of fact to be determined before a 
verdict could be rendered for the plaintiff in asking a 
<lirection of a verdict, on the ground that he had re- 



112 VOLUME III. 



Pfeiffer v, Rheinfrank. 



linquished the levy and surrendered the possession of the 
property, the defendant did not waive the question of 
ownership and value, or his right to have such question 
submitted to the jury. Upon the denial of his motion he 
promptly requested that these questions should be sub- 
mitted to the jury, and it was error to refuse that request. 

Opinion by Brown, P. J. All concurred. 

Judgment reversed and new trial granted, costs to 
abide event. 

Thomas F, Maynety for the defendant, appellant. 

James Flynn^ for the plaintiff, respondent. 



PFEIFFER V. RHEINFRANK. 

Supreme Court y First Department y Appellate Division ;^ 

March, 1896. 

Deed to executors / descripiio persona.] Where a deed describes 
the grantees as C. W. "executrix/' and J. R. "executor of the 
last will," etc.» and the property is conveyed to the parties of 
the second part and their heirs and assigns forever, the haben* 
dum clause being in the same words, instead of the " succes* 
sors" of the grantees, the title vests in the grartees individu« 
ally, and not in them in their representative capacity.* 

* In the United States Trust Co. v, Stanton, 76 Hun, 32, in aa 
action to foreclose a mortgage, the complaint alleged that the mort- 
gage was made to certain persons, " executors of the last will and 
testament of Gilbert W. Bowne, deceased, and trustees appointed 
in and by said will,*' and it was held that the complaint, on account 
of the omission of the word " as/' did not state facts sufficient ta 
constitute a cause of action in the name of the estate of Bowne, 
on the ground that it appeared from the complaint that the mort* 
gag<: was made to the plaintiffs personally, and not as the represent-^ 
atives of the estate of Bowne. 
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Submission of a controversy upon an agreed statement 
of facts, pursuant to section 1279 of the Code of Civil 
Procedure. 

The facts stated are substantially as follows : On De« 
cember 4, 1895, the defendant, John Rheinfrank, as sole 
surviving executor of the last will and testament of Fred- 
erick Wagner, deceased, made a contract with the plaintiff 
to sell him certain premises more particularly described in 
the submission. The plaintiff paid on account of the 
purchase price the sum of $500, the balance to be paid at 
the time of closing the title. It is stated that by the last 
will and testament of Frederick Wagner, deceased, Cath- 
erine Wagner was appointed executrix and John Rhein- 
frank, the defendant here, executor of the will, with an- 
other. The two above named only qualified. The will 
gave to the executors all the real and personal property of 
the testator upon a trust which it is not now necessary to 
mention. After they had qualified, Mary Kelly conveyed 

A mortgage in the usual terms except that the mortgagee was 
described as " T. B., acting executor of the estate of T. T.," is prima 
facis the private property of T. B. — Held^ therefore, that the adminis- 
trator with the will annexed of T. T. in filing a bill to foreclose such 
mortgage, must show by proper allegations, aside from the language 
of the mortgage, that it was part of the assets of the estate of T. T. 
Peck V, Mallams, 10 A^. K. 509. 

In Myers V. Mutual Life Ins. Co. of N. Y., an executrix executed 
a power of attorney in which she was described as executrix, but 
which she signed merely with her name without the addition of her 
title as executrix. The attorney acting under the power thus con- 
ferred assigned a bond and mortgage belonging to the estate, and in 
an action to compel a reassignment by the assignee it was held that 
the power of attorney gave the attorney full power to execute the 
assignment. 

In Beers v. Shannon, 73 N, V. 292, it was Ae/d, that where the 
title of the summons and complaint was defective in not having the 
word " as *' between the names of the plaintiff and the designation 
of the representative capacity in which he sued, that the defect was 
cured by allegations in the complaint showing such representative 
capacity. 

Vol. III.— 8 
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to them the premises which Rheinfrank afterwards agreed 
to sell to the plaintiff. The deed describes the parties of 
the second part as follows : " Catherine Wagner, executrix, 
and John Rheinfrank, executor, of the last will and testa- 
ment of Frederick Wagner, deceased." The property is 
conveyed to the parties of the second part and their heirs 
and assigns forever, and the habendum is in the same 
words. Catherine Wagner died August 4, 1895. Her 
heirs did not join in a contract to sell the premises to the 
plaintiff. The plaintiff refuses to accept the title to the 
premises which Rheinfrank agreed to sell him, upon the 
ground that the conveyance mentioned above conveyed 
the property to the parties of the second part therein 
named individually, as tenants in common and not in 
their capacity as executors. The defendant, on the con- 
trary, insists that by that conveyance the title to the land 
was vested in himself and Catherine Wagner jointly as ex- 
ecutors of Frederick Wagner, and that upon the death of 
Catherine Wagner he became, as sole surviving executor, 
the owner of the property, so that he can now convey as 
such executor a good title in fee to the plaintiff. 

The question presented for consideration is whether or 
not the conveyance vested the title to the entire premises 
in the persons named therein in their representative capa- 
city, so that the defendant as executor can, by his sole 
deed in that capacity, convey a good title to the premises. 

Held^ That the surviving executor alone could not 
convey a clear legal title. It seems to be very well set- 
tled that where, in any legal proceedings, the name of any 
person is followed simply by his title or name of office, 
without any other statement that he is acting in the capa^ 
city indicated by the words which follow his name, such 
words are merely descriptio person<B^ and the person is 
bound or charged individually only as the case may be. 
Shelden v. Hoy, 1 1 How. Pr. 1 1 ; Stillwell v. Carpenter, 2 
Abb. N. C. 238. Such, also, is the rule where the name of 
the party to a contract is followed by a recital of his office 
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and he signs, writing his official title after his name, and 
the contract contains no words explaining the intention 
with which he signs. In that case it is held that he 
charges himself individually. Seaver v. Coburn, lo CusA. 
324. The same rule is laid down where property is con- 
veyed to one whose name in the deed is followed simply 
by some title or name of office. In that case it has been 
held that the title vested in the grantee individually, and 
not as a trustee for the person or corporation indicated by 
the words which followed his name. 3 WasAb. Real Prop. 
[5th ed.] 280. 

In Den ex dem, Cavins v. Hay (t Zab, 174) land was 
conveyed to several, after whose names, as parties of the 
second part, was inserted, " trustees of the asso. Presby. 
congregation of Newark." It was held by the supreme 
court of New Jersey that the grantees in the deed took 
individually, and that the congregation had no title to the 
land. The same thing was held substantially in the case 
of Towar v. Hale, 46 Barb, 361. 

Upon the face of this deed the words executrix and 
executor are simply descriptions of the persons who were 
intended to be meant, and more particularly specify the 
persons who are grantees in the deed. The conveyance 
is not made to them and their successors, which would be 
proper if it was intended that they should take in their 
representative capacity, but the deed runs to them and 
their heirs or assigns, which is only proper if they take 
individually. There are no words in the deed, nor are there 
any allegations in the statement of facts submitted from 
which it could be said that the property conveyed was 
bought by them with the money of the estate of which 
they were representatives, or that it was taken by them in 
any way while acting in their representative capacity. 
Indeed, it is doubtful if in this proceeding any such facts 
would be material. 

Pursuant to the stipulation in the submission, judgment 
must be entered in favor of the plaintiff and against the 
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defendant for $5cx), with interest thereon from December 
4» 1895, and $250 damages, without costs* 

Opinion by RAMSEY, J. Van Brunt. P. J., BARRETT, 
Williams and Patterson, JJ., concurred. 

Judgment directed in favor of plaintiff as stated in 
opinion, without costs. 

Alfred D. Lind^ for the plaintiff. 

» 

Thomas M. Rawktte^ for the defendant. 



LEITER V. BEECHER. 



Supreme Courts First Department^ Appellate Division ; 

Marchy 1896. 

Constitutional law ; Lloyds' insurance ; stipulation against suit.] 
Where a Lloyds' insurance policy contained a stipulation that 
no action should be brought on the policy, except against the 
attorney in fact of the underwriters, named in the policy, and 
further that the result of the action against the attorneys 
should determine the liability of the underwriters, — //e/d, on 
demurrer to a complaint in an action against such attorneys, 
that the stipulations in the policy were not void as against 
public policy but would be enforced by the courts.* 

Appeal by the defendants from an interlocutory judg- 
ment of the Supreme Court in favor of the plaintiff, upon 
the decision of the court rendered after a trial at the New 
York Special Term overruling the defendants' demurrer 
to the plaintiff's complaint 

* Compare Farjeon v, Fog%, post, p. 120, as to validity of such a 
stipulation in an action against an underwriter. 

See note on Stipulations Limiting the Liability of Telegraph 
Companies, /<7jA p* 135* 
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This action is brought by Isaac H. Leiter against the 
-defendant, Henry B. Beecher and Vincent R. Schenck, 
upon a contract of insurance made between the plaintiff 
on the one part and these two defendants as agents for 
certain underwriters, doing business under the name and 
style of the Metropolitan Lloyds of New York City. The 
-complaint does not contain the contract in the precise 
words in which it was written, but it sets up the contract 
according to its tenor. This is in substance that about 
June 15th, the defendants, acting as attorneys for the 
underwriters, duly entered into a contract with the plain- 
tiff, by which they covenanted for a consideration paid by 
the plaintiff, to insure the plaintiffs property against fire, 
for the sum of $1,000. • The property is then described in 
the complaint, and certain privileges contained in the pol- 
icy and an agreement for the payment of the loss ^ro rata 
in certain cases are set out which need not be considered 
here. Then follows an allegation that it was further 
agreed that in case of a loss or damage by fire to the 
plaintiff's property the defendants (who are the agents 
and not the principals) should pay to the plaintiff the sum 
of $1,000 or the amount found due and payable under the 
•contract of insurance, upon proof to the defendants of 
such loss, etc. The complaint then contains allegations 
that there was a loss and the amount of it, and that the 
amount has become due and the defendants have failed to 
pay. Then follows a statement that, pursuant to said con- 
tract of insurance, it was agreed that the underwriters 
should pay the plaintiff the said loss in equal proportions, 
share and share alike. Then follows in the complaint the 
statement of the particular provision of the policy upon 
which certain questions are sought to be presented on this 
appeal. That statement is as follows : '' No action shall 
be brought to enforce the provisions of this policy except 
against the general managers as attorneys in fact, and 
representing all the underwriters, and each of the under- 
writers hereby agrees to abide the result of any suit so 
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brought as fixing his individual responsibility hereunder/ 
The defendants demurred to the complaint upon the 
ground that it does not state facts sufficient to constitute 
a cause of action. The demurrer was overruled and the 
defendant appealed. 

He/d, no error. It is claimed by the plaintiff that he 
is entitled to maintain this action upon that portion of 
the contract which is quoted above to the effect that no 
action shall be brought to enforce the provisions of the 
policy except as against these two defendants as attor- 
neys in fact and representing the underwriters. The de* 
fendants claim that this provision of the contract is void 
as against public policy, because it ousts the court of 
jurisdiction, and being void, of course, that no cause of 
action can be predicated upon it. There is no doubt of 
the rule that any contract by which parties agree to sub- 
mit their matters in difference to arbitration will not be 
enforced by the courts. D. & H. Canal Co. v. Penn. Coal 
Co., 50 N. Y. 250. 

Such a contract is not void in the sense that it is of no- 
force whatever, because, if the parties carry out the 
agreement and appoint arbitrators who act in the matter^ 
their award will be confirmed and judgment entered upon 
it in the usual way. The true rule to be applied in the 
construction of the contracts on that subject seems to be 
that laid down in the Matter of N. Y., Lackawanna & W. 
R. R. Co., 98 N, V. 450. When we examine this contract, 
so far as the parties to this present situation are con* 
cerned, we see, however, that it is not a contract in any 
way to oust the courts of jurisdiction. It is, on the con- 
trary, so far as these agents are concerned, a contract to 
subject themselves to the jurisdiction of the court in a 
matter as to which, probably, but for the contract, no 
action would lie against them. Certainly none would lie 
for the purpose of fixing the amount of the liability of 
any one else. The effect of this action is not by any 
means to oust the courts of jurisdiction, because the 
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plaintiff is insisting that the courts have jurisdiction under 
it, and is endeavoring to sustain the right of the court to 
enter a judgment upon it. If the plaintiff had sued the 
underwriters upon this policy and they had pleaded that, 
under this clause of the contract, no action would lie 
against them, then the question whether the contract was 
void because it ousted the courts of jurisdiction against 
them would arise. In that case it might be necessary to 
examine into the correctness of the decision of the case 
of Knorr v. Bates (12 Misc. Rep, 395), but that question 
is not presented here. The true construction of the con- 
tract is that the fact of the liability of the underwriters, 
when a claim is made under this policy, and the amount 
to be paid by each one, if there is a liability, is to be ascer- 
tained by this action. It is of the same nature as the 
ordinary contract in a policy of insurance, providing for 
an arbitration to be had in case of a disagreement be- 
tween the parties. 

So far as the judgment fixes the amount to be paid by 
each one of the underwriters who are parties to the con- 
tract, they will undoubtedly be bound by it, although they 
are not parties to the action. Rapelye v. Prince, 4 Hill^ 
119; Bridgeport Fire and Marine Ins. Co. v. Wilson, 34 
N. Y. 275, 280. 

Opinion by RuMSEY, J. Van Brunt, P. J. Barrett, 
Williams, and Patterson, JJ., concurred. 

Judgment affirmed, with costs, with leave to the 
defendants to withdraw demurrer and answer on payment 
of costs of demurrer in the court below and of appeal 
within twenty days. 

W, C, Beechety for the defendants, appellants. 

Samuel G. AdamSy for the plaintiff, respondent. 
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FAR J EON V. FOGG. 

Supreme Court, First Department^ Special Term; 

February^ 1896. 

Constitutional law ; public policy ; Uoyds insurance; stipulation in 
policy. '\ Where a Lloyds insurance policy contained a stipula- 
tion that no action should be brought against any of the under-* 
writers, until the right to recover on the policy had been 
determined in an action against the attorneys in fact of the 
underwriters, — Held, in an action against an underwriter to 
enforce his individual liability, that the stipulation was void as 
against public policy, and that a demurrer to a portion of the 
answer setting forth this stipulation as a separate defense* 
should be sustained.* 

Demurrer to the second defense in the answer. 

This action was brought by Harry J. Farjeon against 
John A. Fogg to recover a proportionate amount of loss 
sustained by the plaintiff's assignor upon a certain policy 
of insurance issued by several individuals, of whom the 
defendant is one, known as the New York Central Lloyds. 

* This case follows Knorrt/. Bates, 12 Misc. 395. 

Compare Leiter v, Beecher, ante, p. 116, sustaining such a stipu- 
lation in an action against the agents of the underwriters. See 
cases cited in footnotes to this case. 

As to stipulations generally, see Note on Stipulations Limit- 
ing Liability of Telegraph Companies, /^x/, p. 135. 

In Greve v, Aetna Live Stock Ins. Co., i N. Y, Ann. Cos. 14, 
it was held that a stipulation in an insurance policy that no action 
should be brought on the policy except in a county specified in the 
policy, was not against public policy and was binding on the in- 
sured. 

In Hurst v. Litchfield, 39 A^. Y. 377, it was held that a condition 
in a contract which provided that a submission to arbitration was 
the only remedy for a breach thereof, was void as against public 
policy. 
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The complaint sets forth that on or about March 12, 1895, 
in consideration of the sum of (50, the defendant and cer- 
tain other individuals, acting separately, however, and not 
one for the other or any of the others, did, by an instru- 
ment in writing, duly subscribed by him (defendant) 
through Clarke & Fitzgerald, the agents and attorneys in 
fact for the defendant, agree to insure one Jacob H. Cohn, 
of Chicago, to the amount set opposite the name of 
defendant, and of said other individuals known as the 
underwriters of the New York Central Lloyds, in the sum 
of $5,000, for the term of one year from March 5, 1895, 
against all direct loss or damage by fire to the property 
mentioned and described in a certain policy. The amount 
of the loss is then set forth by which it appears that the 
defendant is liable in the sum of $145 99.100, payment of 
which has been demanded and refused. 

The defendant by his answer admits the issuance of 
the policy by himself and other individuals known as the 
underwriters of the New York Central Lloyds, and that 
the amount which the defendant agreed to be responsible 
for under the policy is correctly stated in the complaint. 
All the other allegations in the complaint are denied, and 
then as a separate defense it is alleged as follows : '' For 
a second and separate answer and defense herein, this 
•defendant alleges that under the terms and conditions of 
said contract and policy of insurance mentioned in the 
complaint it was mutually agreed between the assured and 
this defendant, and each one of said underwriters, that no 
suits or other proceedings at law, or in equity, should in 
any event be begun or maintained by the assured for the 
recovery of any claim upon, under or by virtue of said 
policy, or to enforce the provisions thereof against the 
individual underwriters thereon, or any of them, or against 
the defendant, until after suit shall have been brought 
against Milton Clark and John W. Fitzgerald, as attorneys 
in fact for the full amount of the loss or claim, or full and 
complete relief claimed under said policy, and until after 
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the final determination of such suit or proceeding — it being 
further mutually agreed that the time required for the 
final determination of said action, and thirty days there* 
after, should not be considered as any part of the twelve 
months limitation mentioned in said policy. This defend- 
ant alleges that these covenants and agreements provided 
that such action against the said Clark & Fitzgerald, as 
attorneys in fact, was a condition precedent to the begin- 
ning of this action ; that no such suit against Clark & 
Fitzgerald has been commenced by plaintiff and the said 
condition has not been complied with, and the plaintiff 
cannot now maintain this action." The plaintiff demurred 
to this defense. 

Heldf that the demurrer must be sustained. The con- 
dition precedent set up in the second defense requires 
plaintiff to bring an action at law upon a contract against 
certain persons who never were parties to the contract^ 
and never, by devolution, assumption, novation or other- 
wise, assumed any obligation thereon ; that is, it requires 
the plaintiff to bring an action against persons against 
whom he has no cause of action. This provision is 
against public policy, and, therefore, void. This case is to 
be distinguished from that class of cases in which the 
obtaining of the certificate of an architect or engineer as 
to the amount and value of the work done is made a con- 
dition precedent to the commencement of an action. 
Such conditions precedent were before the courts in Byron 
V. Low, 109 N. Y. 291 ; S. c, 14 St. R, 823 ; and Sweet 
V. Morrison, 116 N, Y. 19; s. C, 26 St. R. 445, and were 
held valid. 

The demurrer is sustained with costs. 



Opinion by Truax, J. 
Demurrer sustained, with costs. 
Blumenstiel & Hirsch, for the plaintiff. 
Janes & Gilbert, for the defendant. 
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WILL V. POSTAL TELEGRAPH CABLE CO. 

Supreme Courts Fourth Department, Appellate Division ;^ 

March, 1896. 

1. Tel^raph companies; gross negligence of messenger; stipulation 

against liability^ Where the manager of an office of the de- 
fendant, a telegraph company, upon receipt of a message ta 
the plaintiff requiring on its face an immediate answer, instructed 
the defendant's messenger boy, to whom it was handed for deliv- 
ery, to wait for an answer, and the boy received from the plain- 
tiff an answer for immediate transmission, but forgot to deliver 
it to the defendant until the next day, — Held^ that the defend- 
ant was guilty of gross negligence, and that a stipulation or 
regulation of the company that the messenger should be deemed 
the agent of the sender of the message was void as against 
public policy, and was therefore no defense to the plaintiff's, 
action for the damages sustained.* 

2. • The same J waiver of stipulation.l The messenger having been 

directed by the defendant's manager to obtain an answer, and 
having solicited and received one, the regulation making hin> 
the sender's agent was thereby waived and ignored, and he 
must be deemed the defendant's agent even if the regulation 
be deemed valid. 

Appeal by the defendant, from a judgment of the 
Supreme Court in favor of the plaintiffs, entered upon the- 
verdict of a jury rendered after a trial at the Erie Circuit. 

Action by William C. Will and another to recover 
damages caused by the defendant's failure to transmit 
a message sent by the plaintiffs to one of their firm 
in reply to a prior message received from him. A 
telegram had been received from one of the plaintiffs, who- 
was in the city of New York, addressed to his firm in the 
city of Buffalo, which not only bore upon its face evidence 
that it related to important business affairs which required 
prompt attention, but it also, in express terms, demanded 

 See cases following and Note on Stipulations Limiting the 
Liability of Telegraph Companies, post, p. 135. 
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an immediate reply ; and with a full appreciation of its 
importance as well as of its requirements, the defendant's 
manager, McLean, sent it to the plaintiffs with directions 
to the messenger boy by whom it was sent to wait for an 
answer. The answer was obtained by the messenger and 
securely placed in his pocket, where it remained until 
accidentally discovered some time on the following day; 
and although he returned to the defendant's office soon 
after leaving the plaintiff's place of business, it does not 
appear that either the operator or the manager bestowed 
sufficient thought upon the subject to inquire if the plain- 
tiffs had furnished him with an answer. These facts are 
not controverted, and it seems that the defendant seeks 
immunity from the negligence which they establish, gross 
as it is shown to be, by a provision which it has incor- 
porated into the " terms " or ** conditions " upon which it 
consents to transact business with the public, and whiph 
is, in effect, that whenever a message is sent to its ofHce 
by one of its messengers, the latter is to be deemed the 
agent of the sender. 

Held, that the messenger was guilty of gross negli- 
gence ; that he must be deemed the agent of the defend- 
ant ; and that the stipulation to the contrary was void as 
against public policy. 

It is now a well settled rule of law that corporations 
may restrict their common-law liability by express stipula- 
tion. This rule has its limitations, however, and such advan- 
tage has been taken of the opportunity which it affords to 
certain classes of corporations to escape all liability upon 
their contracts, that the tendency of the courts has very 
properly been in the direction of its restriction rather than 
expansion. Breese v. U. S. Tel. Co., 48 N, V. 141 ; Nich- 
olas V, N. Y. Central, etc. R. R. Co., 89 Id. 370 ; Kenney 
V. N. Y. Central, etc. R. R. Co., 125 Id, 422 ; s. C, 35 5/. 
H. 447 ; Mowry v. W. U. Tel. Co., 51 I/un, 126 ; s. C, 20 
^/. R. 626; 5 Supp. 952 ; Pearsall v. W. U. Tel. Co., 124 
JV. K 256 ; s. C, 35 5/. R. 307. It has never, so far as we 



NEW YORK ANNOTATED CASES. 125 



Will V, Postal Telegraph Cable Co. 



are aware, been held to exempt a corporation from the 
consequences of conduct which amounts to gross negli* 
gence, but precisely where to draw the line between acts 
of ordinary negligence and those to which a harsher term 
may be applied, is sometimes attended with considerable 
difficulty. Fortunately, however, this case is relieved of 
this embarrassment, for if ever there was an act which 
could be characterized as flagrantly careless, it was the 
omission of this defendant to forward the dispatch in 
question. 

It is undoubtedly within the power of a telegraph com* 
pany, as it is of any other corporation, to make rules and 
regulations for the proper conduct of its business, but 
such rules should be reasonable in their character and in 
accord with good, sound public policy. The one under 
consideration was neither ; on the contrary, it was an 
imposition upon the public and upon every patron of the 
defendant who had not the time or disposition to go in 
person to its transmitting office for the purpose of sending 
a message. Telegraph companies are creatures of the 
State. They are organized and transact business because 
of the pecuniary gain which they expect to reap from the 
public, and they are certainly under an obligation to ren- 
der service which shall furnish some fair equivalent for the 
compensation thus received ; but if they are to be per- 
mitted to establish a regulation like the one in question, 
there is no reason why they should not impose upon their 
patrons, as a condition of transacting their business and 
receiving their money, the requirement that the operator^ 
and the messenger at the other end of the line, shall be 
regarded as their agents, and it consequently becomes 
merely a question of time when, in this manner, the com- 
panies shall escape what little liability they still assume. 

We do not regard this case as necessarily resting upon 
the principle thus enunciated, for the evidence shows 
quite conclusively that the defendant's messenger boy was 
directed to obtain an answer to the message in question. 
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and that he did in fact solicit and receive one. This being 
the case he was unquestionably the defendant's agent, 
-even if the ** regulations " were to be given the full cflfect 
claimed for it. In other words, by asking, waiting for and 
receiving the plaintiff's message, the defendant ignored 
and waived the rule of which it is now seeking to avail 
itself. Cross v. Nat. Fire Ins. Co., 132 N. Y. 133 ; S. C.,43 
St. R. 782 ; Forward v. Continental Ins. Co., 142 A\ Y. 382 ; 
S. C, 59 St. R. 777. 

Opinion by Adams, J. All concurred. 

Judgment affirmed, with costs. 

H. C. Day^ for the defendant, appellant. 

D. N, McNaughtan^ for the plaintiff, respondents. 



DIXON V. WESTERN UNION TELEGRAPH CO. 

Supreme Courts Fourth Department^ Appellate Division; 

March^ 1896. 

J. Telegraph companies; gross negligence; stipulation on blanks^ 
A telegraph company cannot, by a stipulation in the form of a 
notice printed on its message blanks, limit its liability for gross 
negligence on the part of its servants, and, therefore, where a per- 
son in reply to a request for a quotation of the price of apples 
wrote a telegram as follows: "One dollar fifty, freight thir- 
teen cents. Answer quick," and when delivered the word 
" fifty" was omitted, — Held, that the telegraph company was 
guilty of gross negligence and liable for the damages sustained 
by the sender of the message, notwithstanding a printed stipula- 
tion on its message blanks that it should not be liable for mis- 
takes in transmission of any unrepeated message beyond the 
amount received for sending the same. 
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a. The same; sender bound by contract. '\ The sender of a message 
signed by him upon blanks of the company in frequent use by him 
for many years. — Held, bound by the provisions of the contract 
printed on the blank, although he testified that he had never 
read the contract, and did not know its provisions, nor that 
his messages were sent subject thereto.* 

Appeal by the defendant from a judgment in favor of 
the plaintiff, upon the decision of the court, rendered 
after a trial at the Ontario Circuit, before the court, with- 
out a jury. 

' Action by Edward S. Dixon to recover damages for 
alleged negligence of defendant in receiving and deliver- 
ing a telegraphic message. On or about November i8, 
1 891, F. G. Brennison & Son, commission merchants and 
produce dealers in Bufifalo, made inquiry by mail of the 
plaintiff, a produce and commission merchant at Halls, as 
to the price at which plaintiff would sell that firm a quan- 
tity of apples then owned by and in possession of plain- 
tiff, at Halls. In response to such inquiry, the plaintiff 
delivered to defendant, at its office at Stanley, N. Y., for 
transmission, a message in writing, addressed to the Buf- 
falo firm, reading : 

"One dollar fifty, freight thirteen cents. Answer 
<iuick. E. S. Dixon." 

This message was written on one of the ordinary blanks 
of the company, which contained this language : " All 
messages taken by this company are subject to the follow- 
ing terms: To guard against mistakes or delays, the 
sender of a message should order it repeated, that is, tele- 
l^raphed back to the originating office for comparison. 
For this one-half the regular rate is charged in addition. 
It is agreed between the sender of the following message 
and this company that said company shall not be liable 

*See preceding and following cases, and Note on Stipula- 
tions Limiting the Liability of Telegraph Companies, post, p. 135. 
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for mistakes or delays in the transmission or delivery, or 
for nondelivery, of any unrepealed message, whether hap- 
pening by negligence of its servants or otherwise, beyond 
the amount received for sending the same." 

At the time of such delivery plaintiff paid to defend* 
ant the regular toll of twenty-five cents, but did not order 
it repeated. The message was plainly written and 
promptly and accurately sent by defendant's agent at 
Stanley to the office of defendant at Buffalo. This mes» 
sage when received at Buffalo contained also the figure 
'' 8 " on its face, to indicate, as was the custom of defend* 
ant» the number of words, besides the date, direction and 
signature contained therein. The agent and operator at 
Buffalo in taking and transcribing such message omitted 
the word " fifty,** and delivered the message thus altered 
to Brennison & Son. The message as delivered contained 
but seven words, although the figure " 8 " appeared thereon 
indicating that when received at Buffalo it contained eight 
words. Brennison & Son received the message in its 
altered condition, accepted the proposition as contained 
therein, and immediately telegraphed plaintiff to ship two 
carloads of apples to that firm, which the plaintiff did on 
the same day ; the two carloads contained 401 barrels of 
apples and were consigned to the buyers at Buffalo, and 
soon thereafter plaintiff drew upon them for the sum of 
$601.50, being the price therefor at $1.50 per barrel. Pay* 
ment of draft was refused and same returned by Brenni- 
son & Son for the reason that it did not represent, or call 
for the amount the purchasers claimed they had agreed 
to pay for the apples. Explanation was requested and 
given and the mistake was discovered. In the mean time 
the apples were received at Buffalo, and the same were 
shortly thereafter placed in cold storage and kept therein 
until afterwards disposed of in lots, the last of which were 
not sold until the following April. 

After issue joined herein trial was had at the Ontario 
Circuit ; at the close of the evidence it was, by stipula* 
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tion, taken from the consideration of the jury, and sub- 
mitted to the justice presiding at the trial for his decision. 
Thereafter he rendered his decision in favor of the plain- 
tiff, and ordered judgment for the sum of $247.66, with 
interest from November 18, 189 1, with costs, and there- 
upon the judgment appealed from was entered. 

Held, that the plaintiff was bound by the conditions 
and stipulations indorsed on the message. It appears, 
from s evidence, that he had used such blanks in send- 
ing messages for twenty-five or thirty years, extending 
down to the time of the trial ; that during that period he 
sent from twenty-five to fifty messages a month. He testi- 
fied that, although he had used this blank for more than 
twenty-five years, he never had read the printed condi- 
tions thereon ; that he did not know they were the condi- 
tions of sending a message, nor that they were put there 
as a regulation of the company ; that he did not, after 
twenty-five years' use of such blanks, know that he sent 
his messages subject to such conditions, but that he saw 
them very frequently and could have read them if he 
chose so to do. The plaintiff sent the message upon a 
blank containing the conditions and regulations of the 
company. He voluntarily signed and executed the con- 
tract, and had full opportunity of information as to its 
contents and cannot avoid it on the grounds of his negli- 
gence or omission to read it, or to avail himself of such 
information. If he omitted to read the contract, or be- 
come informed of its terms and conditions, it was his own 
fault. Breese v. U. S. Tel. Co., 48 N. K 132, 139 ; Ben- 
nett V. W. U. Tel. Co., 18 St. Rep. 778 ; S. C, 7 Supp. 365 ; 
Kiley v. W. U. Tel. Co., 109 N, V. 231 ; S. C, 14 St. R. 
816; Primrose v.W. U. Tel. Co., 154 U. S. i, 20. 

Yet, notwithstanding that the plaintiff assented to 
those conditions and stipulations, the company was not 
thereby released from performing upon its part, the cov- 
enants and agreements to be by it performed, if it was 
guilty of gross negligence in the transaction. A tele- 
Vol. III.— 9 
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fraph company, incorporated under the General Tele- 
graph Act, may, by contract, limit its liability for mistakes 
or delays in the transmission and delivery, or for non-de- 
Bivery of messages caused by negligence of its servants, if 
St he mgligince be not gross^ to the amount received for send- 
ing the dispatch ; but such company cannot by notice 
limit its liability in this respect by any form of contract^ 
Avhen its negligence is gross or its conduct willful. Kiley 
-v. Western Union Telegraph Co., 109 A^. F. 236 ; Pearsall 
-v. Western Union Telegraph Co., 124 Id, 256 ; s. C, 35 St, 
R, 307; Mowry z/. Western Union Telegraph Co., 51 Hutiy 
326 ; s. C, 20 St. R. 626 ; 5 Supp. 952. The learned justice 
before whom the case was tried finds, as matter of fact, 
that defendant was grossly negligent in the receipt and 
delivery of the message in question. There is evidence 
amply sufficient to sustain this finding. 

Opinion by Green, J. All concurred, except Har- 
din, P. J., not sitting. 

Judgment affirmed, with costs. 

Peter H, Van Auken^ for the defendant, appellant. 

John Gillette^ for the plaintiff, respondent. 



CURTIN V. WESTERN UNION TELEGRAPH CO- 

Supreme Court, First Department, Appellate Term; 

March, 1896. 

I. Telegraph companies; negligence; stipulation; notice, '\ The 
sender of a telegraphic message is bound by the stipulations 
printed on the company's blanks, on which the message was 
written, limiting the company's liability for mistakes and 
delays in the transmission or delivery or for the non-delivery of 
messages, caused by the negligence of its servants, provided the 
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negligence be not gross, if the assent of the sender to such stip- 
ulation can be presumed.* 

^. The same; non-assent of sender to stipulation,'] Where, however, 
it appeared that the sender went to the company's office and 
taking a blank, without reading the stipulations thereon or hav- 
ing his attention called to them, wrote the message and paid for 
having it sent, — Held, that there were no such circumstances 
as would warrant the inference that the stipulations were 
accepted or assented to. 

3. The same; non-delivery; measure of damages; case stated^ 
Where there was a delay of four days, without explanation or 
excuse on the part of the company, in the delivery of a message 
from St. Louis to a person in New York, informing the receiver 
of the death of her brother, and by reason of the delay she was 
onable to be present at the funeral and was made ill thereby 
and expended $25 for physician's fees and medicines, — Held, 
that a judgment in her favor for $125 damages should be 
affirmed. 

Appeal by the plaintiff from an order of the General 
Term of the City Court of New York, reversing a judg- 
ment in her favor, rendered by the trial judge, without a 
jury, and ordering a new trial. 

Action by Maggie Curtin to recover damages for the 
non-delivery of a telegraphic message received by the de- 
fendant in St. Louis, from Henry Curtin, and addressed 
to his sister, the plaintiff, in New York, advising her of 
the death of their brother, and which was in these words : 
" Con. died this morning. Can you come ? " It was not 
delivered to plaintiff until four days afterward. The mes- 
sage was written by Henry Curtin on a blank form of the 
defendant company, which he got at its office. On the 
form immediately over the space for the message was 
printed : " Send the following message subject to the 
terms on the back hereof, which are hereby agreed to," 
and at the foot of the blank space were the words: 

 See preceding case and note at the end of this case on Stipu- 
ations Limiting the Liability of Telegraph Companies. 
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'* Read the notice and agreement on the back." On the 
back of the message was printed : " All messages taken 
by this company are subject to the following terms : To 
guard against mistakes or delays, the sender of a message 
should order it repeated ; that is, telegraphed back to the 
originating office for comparison. For this one-half the 
regular rate is charged in addition. It is agreed between 
the sender of the following message and this company 
that said company shall not be liable for mistakes or de- 
lays in the transmission or delivery, or for non-delivery, of 
any unrepeated message beyond the amount received for 
sending the same." 

The action was tried by the court without a jury upon 
an agreed statement of facts and judgment was rendered 
in favor of the plainti£F for damages, $125, besides costs^ 
and defendant appealed. The General Term of the City 
Court reversed the judgment* and ordered a new trial. 
The plaintiff then appealed to the appellate term of the 
supreme court. 

Held, as stated in head-notes. A telegraph company^ 
incorporated under the general statutes of this State may, 
by contract, limit its liability for mistakes or delays in the 
transmission or delivery, or for the non-delivery of mes- 
sages, caused by the negligence of its servants, if the neg- 
ligence be not gross. Pearsall v. Western Union Tel. Co., 
124 N. Y, 256, 267. The stipulation for exemption from 
liability contained in the printed blank of the company, 
upon which the sender writes his message, constitutes a 
contract which binds him and the person to whom the 
message is addressed, if the assent of the sender to such 
stipulation can be presumed. Thus where blanks have 
been for some time in the possession of the sender, he 
being the president of a bank and having had abundant 
opportunity to read them, he was presumed to have under- 
stood their contents, and was held estopped from deny- 



* Curtin v. Western Union Tel. Co., 14 Mtsc» 459. 
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ing the agreement printed upon the blank on which he 
wrote his message. Breese v, U. S. Tel. Co., 48 N. Y. 
132. But, in that case, it was said he would not be 
estopped if the blank had been delivered to him at the 
time he wrote the message upon it, and he had no opportu- 
nity to read it, and to the knowledge of the telegraph oper- 
ator had not read it. In such case there would be no room 
for the application of the doctrine of estoppel, and no rea^ 
son for indulging in presumptions. See, also, Kiley v. 
Western Union Tel. Co., 109 N, Y. 236. 

In the present case, according to the agreed facts, the 
sender of the message, on the day of his brother's death, 
went to one of the offices of the defendant company in 
the city of St. Louis, and taking a blank of the defendant, 
wrote thereon the message in question to his sister and 
paid for it, but did not read the printed matter upon the 
face, or the back, of the message, and was ignorant of the 
•contents of such printed matter and that the message was 
to be transmitted subject to the terms contained in the 
matter, and nothing was said to him about it, nor was his 
attention called to it by the defendant's agent. Upon 
these facts, if there were a question whether the sender 
agreed to the stipulations of the printed blank, there were 
no such circumstances as were held in the cases cited to 
warrant the inference that the stipulations were accepted 
or assented to. The facts agreed on would seem to leave 
no room for such an inference in this case. The decision 
of the trial judge in the plaintiff's favor necessarily found 
that there was no assent to these stipulations, and his 
•decision upon the facts ought not to be disturbed. 

In the case of a message delivered unconditionally, the 
mere fact that it was not promptly delivered makes out a 
J>rima facie case of negligence. Baldwin v, U. S. Tel. Co., 
45 N. Y. 744 ; Pearsall v. Western Union Tel. Co. {supra). 
In this case the message was received by the company in 
New York on the day of its receipt in St. Louis, but was 
not delivered to the plaintiff in New York until four days 
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thereafter. This was not a prompt delivery and no 
excuse for the delay was offered. The plaintiff was, there- 
fore, entitled to recover the damages directly resulting 
from the defendant's negligence. 

The plaintiff was expecting to receive news of her 
brother Con, or Cornelius, who was ill in St. Louis. She 
had been in St. Louis in the month of July, prior to the 
1 2th, and when she left for New York requested her 
brother Henry to telegraph her if Cornelius should grow 
worse or die, as she desired to remove his body to New 
York for burial. She did not receive news of her brother's 
death until after he was dead and buried, owing to the 
delay in the delivery of the message. It was agreed, in 
the facts submitted to the court, that the plaintiff became 
sick in consequence of learning of the death and burial of 
her brother, and because she was not able to be present at 
his death and burial, and that she expended $20 for med- 
ical services and $5 for medicine in her sickness. The 
trial judge allowed $125, not an unreasonable allowance^ 
for her illness, and as the findings do not show any partic- 
ular sum allowed for any particular item of damage, there 
is no specific finding disclosing error. Collender v. Phe- 
Ian, 79 N. y. 366. The defendant is liable for such dam- 
ages as were fairly to be anticipated by the parties as 
resulting from the delay. Baldwin v, U. S. Tel. Co., 45 N. 
Y, 744 ; Western Union Tel. Co. v. Hall, 124 U, S, 444 ; 
Primrose v. Western Union Telegraph Co., 154 Id, i. The 
damages allowed for in this case may be reasonably deemed 
to have been within the contemplation of the parties, because 
the message suggested the importance of the communication 
to the plaintiff and the probable effect upon her feelings 
of delay in its delivery. Delay in the transmission of a 
telegraphic communication of death may be productive of 
an injury to the feelings for which damages may be 
awarded. Sheartn, & Redf, on Neg, § 756. It is urged 
by defendant that it could not be inferred that illness 
might result to plaintiff by failure to deliver a message to 
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her : " Con died this morning. Can you come ?" Where 
the delayed dispatch was : " Dell is worse. Come at 
once. Sister Annie," the Federal court allowed damages. 
Beasley t;. Western Union Telegraph Co., 39 Fed. Rep, 182. 
In this case although the relationship of the sender to the 
person addressed is not so clearly to be inferred as it might 
be in the above dispatch, signed " Sister Annie," yet there 
is as much reason in the one case as in the other for assum- 
ing that the message announced the death of a relative or 
intimate friend. ** Con died this morning. Can you 
come ?*' indicates as strong a personal interest as '' Dell is 
worse. Come at once." The signature " H. C." indicates- 
familiarity and intimacy, and the identity of the initial of 
the last name of the sender and the person addressed is a. 
circumstance from which relationship might be inferred. 

Opinion by Daly, P. J. McAdam and BISCHOFF, 
JJ., concur. 

Order reversed and judgment of Trial Term afHrmed 
with costs. 

Lyman W. Redington^ for defendant, appellant. 

Rush Taggarty for plaintiff, respondent. 



Note on Stipulations Limiting the Liability of Tele- 
graph Companies. 

The case of Breese v. U. S. Tel. Co. (48 N. V, 132), is the 
leading one in this State in defining the effect of the stipu- 
lation which is usually found on blanks which are furnished 
by telegraph companies to the senders of messages. It wasr 
also the first case in which the question reached the court 
of appeals, and the doctrines there announced have been 
followed almost literally in nearly every case reported since 
then, although some of those doctrines were merely i/icta in 
that case. From that case, and the otiiers which followed it. 
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which will be considered hereafter, the following general 
principles may be deduced : 

1. The stipulation is a proper and reasonable exercise of 
the power of telegraph companies in limiting their liability. 

2. It is binding on those who can be presumed to be 
familiar with the conditions of the stipulation ; such as 
those, for example, who have had the blanks in their posses- 
sion some time, are in the habit of using them, and have 
had an opportunity to read the stipulation. 

3. It is not binding on those who cannot be assumed to 
have assented to the conditions of the stipulation, because 
of unfamiliarity with the blanks and lack of opportunity to 
read the stipulation where it is not called to their attention. 

4. In no case can the company avoid liability by any 
such form of contract by notice or stipulation against lia- 
bility for its own gross negligence or willful misconduct. 

5. What amounts to gross negligence or willful miscon- 
duct, considered. 

6. Measure of damages. 

(i, 2.) The first and second propositions are fully sus- 
tained by Breese v, U. S. Tel. Co. (48 N, Y. 132), Kiley v. 
Western Union Tel. Co. (109 N. Y. 231), Primrose v. West- 
ern Union Tel. Co. (154 U, S. i), and many other cases 
which might be cited. In the Breese case the president of 
a bank, who had the defendant's blanks in his possession 
for some time, and was in the habit of using them fre- 
quently, sent a message to persons in New York to buy 
^700 in gold. It was sent in the ordinary course of business 
by an agent of the bank to the telegraph office. The mes- 
sage, when it was delivered in New York, read $7,000 instead 
of $700. On these facts the court said (p. 139): *' The 
plaintiff cannot be released from the legal obligation or 
effect of the contents of the instrument when perfected by 
the writing of the dispatch thereon, upon the admission in 
the case that *he or the plaintiffs had never read the printed 
part of it.* The defendant had a right, from the agent's 
presentation of it, to assume and act on the assumption 
that he was fully informed of the provisions of the paper he 
had signed. ... A paity using such a blank and 
writing his dispatch thereon, assents to the terms and con- 
ditions on which it is to be sent. If he omits to read or 
become informed of them it is his own fault." 

Earl J., says in a concurring opinion (p. 141): " They 
(the defendants) can thus limit their liability for mistake 
not occasioned by gross negligence or willful misconduct, 
and this they can do by notice brought home to the sender 
of the message, or by special contract entered into with 
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him. . . . The blanks contained the terms upon which 
the company solicited and would accept his business, and 
when the message was written upon one of tiiem and 
brought to the office of the company, its agent had the right 
to assume and believe that he accepted the terms, and 
assented to and understood the agreement. In the absence 
of any proof that the blanks were printed in such small type, 
or otherwise, as to mislead, or that the plaintiff was so illit- 
erate that he could not read, he must be presumed to have 
understood the contents of the blank, and upon the ordinary 
principles of estoppel in pais ^ he must be held estopped from 
denying or disputing the agreement." 

See, also, Young v. Western Union Tel. Co., 65 N. K. 163. 

(3.) As to the third proposition there is a dictum in 
Breese v, U. S. Tel. Co. {supra) which sustains it, and which 
later cases have followed. As to the presumption that the 
sender who has had an opportunity to read the stipulation 
has assented to the condition therein contained, the court 
says in the last mentioned case (p. 142): 

" This would not be so if the blank had been delivered to 
Cuyler (one of the plaintiffs) at the time he wrote the mes- 
sage upon it, and he had no opportunity to read it, and to the 
knowledge of tlie operator had not read it. In such case 
there would have been no room for the application of the 
doctrine of estoppel, and no reason for indulging in pre- 
sumpiions.*' 

The same doctrine is announced in Curtin v. Western 
Utiion Tel. Co., ante^ p. 130. 

(4.) The fourth proposition is upheld generally by the 
cases already cited and by Dixon v. Western Union Tel. Co., 
ante^ p. 126, and Will v. Postal Telegraph Co., ante^ p. 123, 
and the cases there cited. 

(5.) As to the fifth proposition the courts have recojrnized 
the inherent difficulty of determining the distinction between 
ordinary and gross negligence. As is said in Will v. Postal 
Telegraph Co., ante^ p. 123 : 

"Precisely where to draw the line between acts of ordi- 
nary negligence and those to which a harsiier term may be 
iipplid, is sometimes attended with considerable difficulty." 

In Baldwin v, U. S. Tel. Co. (45 N, V. 744), which was an 
action for damages for non-delivery uf a messiige, it is said 

** An error in transcribing the direction and a consequent 
misdelivery are prima /acie evidence of neglect and want of 
care in the operator, and cast the burden upon the company 
of explaining the error and showing that it occurred without 
fault." 
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In that case a judgment in favor of the plaintiff wa$ 
reversed, and a new trial ordered upon the ground, however^ 
of a failure to show tiiat the defendant was bound by acts of 
the agent of another company from whom it received the 
message for transmission. 

The case of Pearsall v. Western Union Tel. Co. (124 -AT. Y. 
256), is instructive on this point. There the plaintiff sent a 
telegram, not on one of the company's blanks, however, from 
his home to his firm in New York City, addressed to T. W, 
Pearsall & Co., and signed it T. W. Pearsall, instructing his firm 
to buy a specified number of sljares of a certain stock. In trans- 
mitting the message the company omitted to add the *'&Co/' 
and delivered it at the proper place, but addressed merely to 
T. W. Pearsall. There was no one authorized at ilie office 
of the firm to open the private telegrams of Mr. Pearsall, 
and it remained unopened until his arrival at tlie office of the 
firm the next day. He thereupon bought the stock wliich he 
had ordered his firm to buy, but at a loss of $1,700 from the 
price at which it might have been purchased if the error had 
not been made in the telegram ; and a judgment for tliat sum, 
as damages, was affirmed by tiie court of appeals, although 
two of tlie justices dissented from the decision of the majority 
of the court. While it is to be observed that in this case the 
message was not written on the blanks of the company con- 
taining a special contract, the defendant offered to prove 
that the plaintiff had knowledge of the rules of the company, 
and that he had knowledge of the resolution of the directors 
by which the notice was placed on the blanks, but the evi- 
dence was not admitted, and that ruling was upheld, the 
court saying that the liability of the company could not be 
limited by mere notice. The question has often arisen as to 
what would constitute negligence for which recoveiy could 
be had in damages where the usual contract had been entered 
into by using the company's blanks. In Pearsall v. Western 
Union Tel. Co. (supra) it is said, at p. 266 : 

'*In the cases holding that telegraph companies are only 
liable when grossly negligent, there were contracts exempt- 
ing them from all liability except to refund the tolls received 
for negligently sending or delivering the communication.. 
Without considering whether there is any legal distinction 
to be drawn between gross and ordinary negligence in such 
cases, it is sufficient to say that these cases are not germane 
to the question in the case at bar." 

In Rittenhouse v. Independent Line of Tel. (44 iV'. Y, 263), 
It was held that the failure of a telegraph company to trans- 
mit- a message in the form in which it was received was 
frima facie evidence of negligence for which the sender could 
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recover damages. The same doctrine is approved m 
Leonard v. N. Y., Albany, etc. Co., 41 N. K. 544, and Wolf- 
shell V, Western Union Tel. Co., 46 Hun^ 542. 

A failure to send the message at all is not within the 
clause limiting the liability of the company for mistake or 
delay in the transmission or delivery or non-delivery thereof. 
Sprague v. Western Union Tcl. Co., ^ Abb. N. C 167 ; s. c.^ 
6 Daly, 200. 

Where a telegraph company to whom a sender delivered 
a message with a misnomer in the address attempted to cor- 
rect the address, and with the best of intention, by substitut- 
ing the nearest kindred name in the directory, and in conse- 
quence delivered the message to the wrong person, — Held^ 
that the person to whom it was thus delivered could main- 
tain an action for damages caused by his reliance thereon.. 
Elsey V. Postal Tel. Co., 3 Supp. 117 ; s. c, 20 St, R, 97. 

In Bryan v, American Tel. Co., i Daiy^ 575, an order was 
sent by telegraph from New York to an attorney in Provi- 
dence, directing the attachment of a house in the latter city. 
It was explained to the operator that unless the dispatch 
was received before the arrival of the train then on its way 
between the two cities, the attachment could not be made; 
and he was informed that any extra charges necessary ta 
secure accuracy and dispatch would be paid. There was 
a delay of two hours in sending the message from the 
receiving office, and when delivered it was too late. As the 
company was fully informed of the nature of the message,, 
and the reasons for haste, it was held liable for the full 
amount of the debt which the plaintiff would have recovered 
had the dispatch been properly delivered. See, also, Milli- 
ken V, Western Union Tel. Co., no N.Y, 403; s. c, 18 StR. 
328; Riley v. Western Union Tel. Co., 8 Misc, 217; s. c, 59 
St. R. 227; 28 Supp. 581. 

In Primrose v. Western Union Tel. Co., 154 U, S, i, the 
court exhaustively considers the different doctrines applied 
by the courts of last resort of the various States to the ques- 
tion of the effect of stipulations contained on message 
blanks. The court cites the leading cases in all the States 
and shows that there is a great preponderance of judicial 
opinion in favor of the doctrine as announced in that case^ 
that the sender of the message is, generally speaking, bound 
by the terms of the stipulations, providing the company or 
its servants are not guilty of gross negligence or willful mis- 
conduct. 

(6.) The measure of damages for negligence in the trans- 
mission of a telegram is the natural and necessary conse- 
quence of the breach of the contract, interpreted in the light 
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of the cicumstances within the knowledge of the parties; a 
private special purpose not indicated in the message itself, 
and existing only in the mind of the sender cannot betaken 
into account. Baldwin v, U. S. Tel. Co., 45 N. Y. 744. In 
this case, by a mistake of the operator in the address of the 
message, it was not delivered until several days after it was 
sent. The plaintiff sent the message to his agent informing 
him tliat he had received a certain offer for an oil-well and 
that unless he heard from the one to whom he sent the mes- 
sage he would sell at the sum offered. The message was 
not delivered and the sender not hearing from his agent 
sold the well. It was shown at the trial that if the message 
had been properly delivered the well could have been sold 
for an increased price, but the court held that the company 
was not liable under the rule laid down above. 

Where a person sent a telegram to the plaintiff asking 
for $500 and by a mistake of the operator the message read 
^5,000 when delivered^ the money was sent and the person 
who received it absconded, — Held^ that the negligence of 
the company was not the proximate cause of the loss and 
the company was not liable. Lowerv v. Western Union 
Tel. Co., 60 'N. Y. 198. 

In Sprague v. Western Union Tel. Co., 6 DaIy^20o^ it was 
held that a telegraph company which neglected to send a 
message relating to a trial in a distant count}' was liable to 
the party injured, not only for the expense of a fruitless 
journey but also for a reasonable fee for his counsel who 
accompanied him expecting to try the cause. See, also, 
Bryan v. American Tel. Co. {supra). 



PRATT V. PRATT. 

Supreme Courts First Department^ Appellate Division ; 

March, 1896. 

I. Divorce ; appointment of referee named by parties?^ Under 
Code Civ. Pro., §1012, and Rule of Court, 72, an order of refer- 
ence in an action, for divorce, appointing a referee agreed upon 
by the parties to the action, is absolutely void. So held^ 8U9- 
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taining refusal to allow entry of judgment on the referee's 
report and vacating the order of reference. *** 
3. Reference on consent : second order .\ Where an order of refer- 
ence, entered upon a consent to refer to a referee named in the 
order, is vacated by the court, the reference falls with the 
vacating of the order, and the court has no power to appoint a 
new referee under the former consent. 

Appeal by the plaintiff from an order denying her 
motion for leave to enter judgment in the action upon the 
report of a referee ; also from an order vacating so much 
of an order of reference as appointed the referee therein 
named, and appointing a new referee to hear and deter* 
mine the action. 

Action by Maggie Pratt by Peter Andreoli, her guar- 
dian ad litem, against Charles Pratt, her husband, for a 
judicial separation from bed and board on the ground of 
his abandonment and non-support of her. 

Upon April 26th, 1895, the parties here agreed upon a 
referee and the court thereupon appointed the referee so 
agreed upon. Upon the coming in of the referee's report 
the court refused to grant a decree and vacated so much 
of the order as appointed the referee named by the 
parties and appointed a new referee. 

Held, that the original order of reference was void, and 
that it was error to appoint a new referee under it. Code 
Civ. Pro. § 1012, provides that when a reference is 
granted in an action to annul a marriage, or for a 
divorce or a separation, the court must designate the ref- 
eree. Rule 73 of the General Rules of Practice then pro- 
vided, as rule 72 now provides, that in such actions the 
court " shall in no case order the reference to a referee 

* In Ives V. Ives, 80 Hun, 136 (Third Department), it was held 
that the order of reference was not void because the referee was 
one named by the parties, but that the order sho^iM be amended 
by naming a referee selected by the court. 
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. . . . agreed upon by the parties." Procedure in 
disregard of these provisions is not a mere irregularity. 
Such procedure is unquestionably void. The law was not 
enacted, nor was the rule established, for the benefit of 
the parties to matrimonial actions, but for the public 
good. In this respect, the mandate and prohibition differ 
from the regulations with regard to referees in foreclosure 
and partition actions. The latter regulations were 
adopted to secure fair dealing upon judicial sales, and to 
prevent one party from overreaching the other. The 
former regulations were enacted to prevent one party from 
•colluding with the other. Public policy favors the con- 
tinuity of the marital union. It condemns any break in 
that continuity not specifically authorized by law. For 
this reason the parties are not permitted, as they are in 
ordinary controversies, to admit the facts, or to waive 
proof thereof ; nor is the court permitted to grant relief 
upon their consent. To render these interdictions ef- 
fectual, to prevent the possibility of their being evaded, 
the referee rule was adopted. It is distinctly in harmony 
with the statute. The statute says that the court must 
designate the referee. To guarantee strict compliance 
with this mandate, the rule declares that the court shall 
not, in any case, " order the reference to a referee nomin- 
ated by either party, nor to a referee agreed upon by the 
parties.'' The moment the rule is successfully invaded, 
that moment the statute falls. 

The Special Term was right in refusing to act upon 
the referee's report, and in setting aside the order of refer- 
ence. It erred, however, in appointing a new referee. 
The consent which we condemn was not a consent to 
refer generally. It was a consent to refer to the referee 
named in the order. The reference therefore, fell with 
the vacating of the order. 

Opinion by BARRETT, J. Van Brunt, P. J., RUMSEY, 
Williams and Patterson, JJ., concurred. 
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Order denying motion to confirm referee's report af- 
firmedy without costs, and order vacating order of refer- 
-ence modified by striking out the provision referring the 
issues to another referee, and as thus modified, affirmed* 
Dirithout costs 

Thomas McAdatn, for the plaintiff, appellant. 

Isaac N, Miller^ for the defendant, respondent. 



McAVENEY v. BRUSH. 

Supreme Courts First Department, Appellate Division ; 

January, 1896. 

[Modifying i N, F. Ann, Cos, 414.] 

Z, Contempt ; procuring discharge of mechanic's lien on insufficient 
hond,\ An owner of property who procures the discharge of a 
mechanic's lien thereon by giving a bond with sureties known 
to him to be insufficient, is guilty of a contempt of court.* 

:2. The same; fine ; amount. 1 Where the Special Term of the court 
of Common Pleas denied the motion to punish for contempt, 
and the General Term reversed the order and imposed a fine 
to the amount of the bond, — Held^ on reargument before the 
Appellate Division, that although the defendant was guilty of 
contempt, the General Term should have remitted the proceed* 
ings to the Special Term to determine the amount of the fine 
to be imposed. 

This was an action by Bryan McAveney against 
Thomas H. Brush and others, to foreclose a mechanic s 
lien, which lien had been discharged before suit by giving 



* Sec notes to i N, V, Ann, Cas, 414, and opinion there reported, 
-for full statement of facts. See also post pp. 145 et seq, note, report- 
ing the action of the Special Term pursuant to the decision of the 
Appellate Division, and the order entered thereon. 
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a bond. While the action was pending before a referee 
the plaintiff made a motion to punish Brush for contempt^ 
for his misconduct in putting in, or causing to be put in, 
fictitious or insufficient sureties upon the bond given to 
discharge the lien, and also for causing and procuring said 
sureties to put in false affidavits regarding their insuf* 
ficiency, and for deceit and abuse of the proceedings of 
the court of common pleas, (where the action was originally 
begun) on discharging such lien. The motion was denied 
by the judge at Special Term, the order was reversed by 
the General Term of the common pleas (i N, Y, Ann^ 
Cas, 414) and the court imposed a fine of $8,000, the 
amount of the bond, on the defendant Brush, and ordered 
that amount to be paid into court, subject to the order of 
the court in the action. 

After the court of common pleas was abolished a 
motion for a reargument was made to the appellate divis- 
ion of the supreme court and the motion was granted.* 

Heldj on the reargument, that the defendant was guilty 
of contempt, but the fine imposed was improper. For 
the reason stated in the opinion of Mr. Justice Daly 
upon the decision of the appeal taken from the above- 
mentioned order to the General Term of the court of 
common pleas, we are of the opinion that there was power 
in the court to punish for the contempt charged. We 
think, however, that the court should have remitted the 
matter to the Special Term for further procedure, instead 
of attempting to fix the penalty to be imposed because of 
such contempt. Indeed, the court may not have had the 
power to impose the fine sought to be imposed by the 
General Term of the court of common pleas upon their 

 The following was the memorandum filed upon granting the 
motion for a reargument: As the adjudication that defendant 
was in contempt was made at the General Term upon appeal 
from an order holding otherwise for legal reasons, and the fine was 
imposed at the General Term, we will allow a reargument^ upon the 
facts. Motion granted, without costs. 
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decision of the previous appeal, as the fine must be 
limited to an amount sufficient to indemnify the aggrieved 
party for the actual loss or injury sustained (section 2284 
of the Code), so far as it was in excess of $250 and costs. 
The courty under circumstances similar to those in the 
case at bar, may possibly have the power, as a condition 
of waiving the imprisonment which it has the right to 
impose, to exact the performance of conditions which it 
cannot impose as a fine. 

The order appealed from should therefore be reversed,, 
with (10 costs and disbursements, and the matter remitted 
to the Special Term* for further action. 

Opinion by Van Brunt, P. J. All concur. 

Order reversed. 

George S. Danie/s, for plaintiff, appellant. 

Hector M. Hitchings, for defendants, responaents. 

* The case came before the Special Term again in May, 1896, 
and it was heldlhaX the defendant should be fined $250 and the costs 
of the various proceedings already had, and that he should be com* 
pelled to give a new undertaking with a surety company as surety 
or stand committed for six months. The opinion of the court, by 
Lawrence, J., after stating the prior proceedings in the cause, wa» 
as follows: 

After this decision of the Appellate Division, the case came be* 
fore the Special Term of this court and additional affidavits were 
submitted by each of the parties. I do not see that those affidavits 
alter the main features of the case or that they excuse the contempt 
of which the defendant Brush was guilty in putting in sureties 
whom he must have known to have been fictitious, inadequate and 
insufficient. The additional affidavit of Averill does not explain the 
statement contained in his original affidavit of justification that the 
mortgages on the properties 363, 365, 349 and 351 Lafayette avenue 
were not due, although it is apparent that at the time the statement 
was made they were long past due. Neither does he explain the 
reason why the deed of the properties on Lafayette avenue coo-^ 
Vol. IIL— 10 
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vcyed to him by the defendant Brush a few days before his justifica- 
tion was never recorded, and never produced until the case was 
heard before me at the Special Term. There are many other mat- 
ters which were apparent upon the original application and which 
the surety, Averill, does not explain. The surety, Eliza A. Brush, 
does not explain the statement in her affidavit of justification that 
she purchased the property 155 Lafayette avenue for $29,000 from 
one Barber, whereas the deed shows that she bought it of her son» 
Thomas H. Brush, the defendant, for $20,000. She does not ex- 
plain why she increased the mortgages on the property on which she 
justified, and afterwards transferred it to her sister, Mrs. Lowden ; 
nor why the latter subsequently reconveyed the propeity to her. 
She does not deny the statement contained in the affidavit of the 
broker. Cook, that she placed the property in his hands for sale at 
the sum of $25,000. It is therefore quite apparent that the defend- 
ant Brush was guilty of a contempt of court in putting in fictitious 
and inadequate sureties in the undertaking filed by him to discharge 
the mechanic's lien. Section 2284 of the Code of Civil Procedure, 
relating to cpntempts, prescribes that *' if an actual loss or injury 
has been produced to a party to an action or special proceeding, by 
reason of the misconduct proved against the offender, and the case 
is not one where it is specially prescribed by law that an action may 
be maintained to recover damages for the loss or injury, a fine suffi- 
cient to indemnify the aggrieved party may be im|K>sed upon the 
offender and collected and (>aid over to the aggrieved party, under 
the direction of the court." . • • " Where it is not shown that such 
an actual loss or injury has been produced, a fine must be imposed not 
exceeding the amount of the complainant's costs and expenses, and 
$250 in addition thereto, and must be collected and paid in like man- 
ner." In this case it is difficult to say, notwithstanding the volumi- 
nous papers which have been presented to the court, what the actual 
pecuniary loss or injury is which has been produced by the action 
of the defendant. The undertaking in question was intended as a 
substitute for the land against which the lien in question had been 
filed, and justice requires that the worthless undertaking should be 
replaced by one which is valid. The action for the foreclosure of 
the lien is still pending before a referee, and is undetermined ; and 
it is, therefore, premature to say that the plaintiff will succeed in 
establishing his cause of action. I do not think that I have the 
right arbitrarily to say that the defendant should be compelled to 
pay the sum of $8,000 as a fine, either directly to the plaintiff or by- 
depositing that amount in court. It has always been held that the 
Amount of a fine to indemnify a party for the loss or injury which 
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he has sustained by reason of the contempt, must be fixed upon 
proof of damages sustained according to the rules of law which 
would apply in an action for such damages, and that the court can* 
not summarily fix a gross sum as a fine in its discretion. See Sud- 
low V, Knox, 7 Add, JV. S, 412, 413, opinion of court of appeals, per 
Grover, J. In this case, as already stated, the plaintiff has not sus- 
tained, according to the proofs, damages to the extent of $8,000, the 
■amount of the undertaking; nor is there anything before the court 
to show that he ever will sustain that amount of damage ; and if I 
were to impose such a fine upon him as is suggested by the plain- 
tiff's counsel, under the case last cited, and numerous other author- 
ities to the same effect, the order could not stand. So far as I am 
able to discover from the papers before me, the only pecuniary dam- 
age which the plaintiff has as yet sustained consists of the costs and ' 
expenses of these proceedings, and the court has the power, under 
the provisions of the Code, to impose, in addition thereto, a fine of 
$250. I think the proper order in this case will be that the defend- 
ant, Thomas H. Brush, be fined in the sum of $250, and the costs 
thus far incurred in this proceeding, and that he be imprisoned for 
the period of six months and until the fine aforesaid shall be paid ; 
but that he may be released from such imprisonment upon exe- 
cuting an undertaking with one of the surety companies of this city 
in the sum of $8,000, conditioned that he will well and truly pay 
and satisfy any judgment which may be rendered against the 
property upon which the lien in question was filed, and to release 
which the former undertaking was given. Draw order accordingly 
and settle on notice. 



Upon settlement of the order pursuant to the foregoing decis- 
ion, affidavits were submitted on behalf of the plaintiff as to the 
expenses incurred in the proceedings for contempt, including a 
counsel fee of $1000 ; the sum of $25 paid to one Shippick for his 
services in ascertaining the value of the properties upon which the 
sureties offered by the defendant justified upon an undertaking 
given by defendant to stay proceedings on a reargument before the 
General Term of the Court of Common Pleas ; and the sum of $$0 
paid for appraisement of the properties upon which the sureties 
upon the bond to discharge the mechanic's lien justified. 

The Special Term (Lawrenxe, J.) allowed a counsel fee of $750, 
and disallowed the other items above mentioned. The opinion on 
the settlement of the order was as follows : 

On the affidavits presented as to the expenses incurred in the 
prosecution of these proceedings, I am of the opinion that the items 
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of $25 paid to Shippick and $50 paid to the appraisers should not 
be allowed. The amount charged for counsel fee is too lar^e. The 
court cannot arbitrarily determine its amount at $1000. Sudlow v. 
Knox, 7 Abb. Pr, N, 5. 41 1. That case does not, however, determine 
that counsel fees cannot be allowed as a part of the expenses in con- 
tempt proceedings, where there is proof of the services rendered and 
such proof of their value as will enable the court to determine such 
value. Van Volkenburgh v, Doolittle, 4 Abb, iV. C. 72-74, In that 
case Mr. Justice Barrett refers to and explains the case of Sudlow 
V, Knox (supra), and People v, Jacobs (5 ffun, 428). In the 
case of Fenlon v. Dempsey. (22 Abb. N. C 114) there was no proof 
of the value of counsel's service. I thinko n the proofs before me 
that seven hundred and fifty dollars would be a fair compensation 
for the services of counsel, which, after deducting the other items^ 
referred to from the amount stated in schedule A., annexed to Mr. 
Daniel's affidavit, shows the sum of nine hundred and forty 95-ioo> 
dollars to be the amount of the expenses incurred by the plaintiff 
herein. 

On appeal, the Appellate Division (June Term, 1896; Van 
Brunt, P. J., Williams, Patterson, O'Brien, and Ingraham, 
JJ.) affirmed the order entered upon the foregoing decision of the 
Special Term without opinion. 



Precedent for Order Adjudging Party in Contempt. 
The order of the Special Term, after recitals, was as follows : 

It is on motion of Welch & Daniels, attorneys for the plaintiff,. 

Ordered, that said motion be and the same is hereby granted, with 
$10 costs to the plaintiff, and that the defendant, Thomas H. Brush, 
be and he hereby is adjudged guilty of contempt of court for put- 
ting in the fictitious sureties Charles E. Averill and Eliza A. Brush, 
upon the undertaking dated November 15, 1892, and filed in the 
office of the clerk of the city and county of New York, and given 
to discharge the mechanic's lien filed by the plaintiff herein on No- 
vember 5, 1892, and to foreclose which this action is brought, and 
also for the deceit and abuse of the proceedings of the court on 
discharging the said mechanic's lien filed by the plaintiff as afore- 
said 

And it is further ordered, that said misconduct of the defendant, 
Thomas H. Brush, in putting in such fictitious sureties, Charles E. 
Averill and Eliza A. Brush, and in the deceit and abuse of the pro- 
ceedings of the court as aforesaid, was calculated to, and actually^ 
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•did, impair, impede, defeat and prejudice the rights and remedies 
of the plaintiff herein. 

And it is further ordered that the defendant, Thomas H. Brush, 
l)e, and he hereby is, fined the sum of $250, and the costs and ex- 
penses of these proceedings, which, after reading and filing the an- 
nexed affidavits of Bryan McAveney and George S. Daniels, and the 
affidavit of John F, Brush, verified the iSthdayof May, 1896, are 
hereby ad justed at the sum of (940.95, for his misconduct and for the 
said contempt of court, and that the said Thomas H. Brush be im- 
prisoned for the period of six months, and until the fine aforesaid 
and the said costs and expenses shall be paid, but that he may be 
released from such imprisonment upon paying the fine aforesaid, 
and said costs and expenses, and executing an undertaking to be 
Approved by the court, with one of the surety companies of this city, 
4LS surety, in the sum of $8,000, conditioned that he will well and 
truly pay and satisfy any judgment which may be rendered against 
the property upon which the mechanic's lien aforesaid was filed, 
and to release which the former undertaking herein was given. 

And it is further ordered, that a warrant of commitment issue 
against the said Thomas H. Brush, directed to the sheriff of any 
county in the State, accordingly. 



HERBERT v. GRIFFITH. 

Supreme Court, First Department ^ Appellate Division ; 

March, 1896. 

J^lace of trial : residence ; convenience of witnesses J] Under Code 
Civ. Pro. § 987, a motion to change the place of trial for con- 
venience of witnesses to another county should be granted, 
although neither of the parties reside in that county, where it 
appears that the convenience of witnesses and the ends of jus* 
tice will be promoted by the change.* 

* As a general principle, the place of trial of a transitory action 
should be in the county where the principal transactions between 
the parties occurred and where the largest number of witnesses who 
know anything of the facts of the case reside, and where not brought 
in that county in the first instance, usually a motion for a change of 
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Appeal by the defendant, from an order made at the 
New York Special Term denying the defendant's motion 
to' change the place of trial from the county of New York 
to the county of Albany for the convenience of witnesses. 

venue will be granted. Jordan v. Garrison, 6 How, Pr, 6 ; Pease 
V, Blossom, I Id. 222; Tuthill r. Felter, 6 Sufifi, 173 ; s. C, 25 SL 
J^, 151 ; Lyon v. Davis, 7 Supp, 564 ; s. c, 27 St. /?. 517 ; Maynard 
V, Chase, 8 Supp, 746 ; s. c, 30 St R. 348 ; Qaflin v. Eagan, 38 
St, J?. 6 ; S. c, 14 Supp, 240. 

Where the number of material and necessary witnesses on each 
side is substantially equal, the place where the transaction occurred 
ought generally to control. Peck v. Parker, 15 W, Dig, 142; 
Whitall V, Moshier, 7 St, R, 390 ; Belding v, Ladd, 7 Supp, 379 ; s. 
C. 275/. R, 296 ; Trope v, Saratoga Association, etc., 36 St, R. 
127 ; Lyon v, Davis, 7 Supp, 564 ; s. c, 27 St, R. 517. 

Where, in an action for an alleged breach of warranty in the sale 
of horses, brought in a county distant from that where the sale took 
place, it appeared that the defendant had a greater number of mate- 
rial and necessary witnesses than the plaintiff, and that they resided 
in the place where the horses were purchased and where they had 
been handled and observed for more than a year before the sale, it 
was /tM, that it was improper to refuse the defendant's motion for 
a change of venue to that place, although the court as a conditioa 
of the denial of the motion exacted a stipulation that the defendant 
might examine his witnesses at such place before a referee. Bel- 
ding V. Ladd, 7 Supp, 379 ; S. C, 27 St, R, 296. 

Where neither party to an action for divorce is a resident of the 
county wherein the action is brought, defendant's motion to change 
the venue to the county of his residence must prevail against plain- 
tiff's counter motion to retain the venue for the convenience of wit- 
nesses. Stimson v. Stimson, 9 Supp, 238 ; S. c, 29 St, R, 21. 

Wherea resident of the county of New York brought an action 
against a foreign corporation for injuries which he received in 
Dutchess county by reason of the defendant's negligence, it was 
held that an order changing the place of trial from New York 
county to Dutchess county, for the convenience of witnesses, was 
proper. Gorman 7\ South Boston Iron Co.. 32 Hun, 71. 

The convenience of witnesses residing in another State, although 
near the place of venue, is no ground for retaining the venue. Can- 
field t/. Lindley, 4 Caw, 532 ; Peet v, Billings, 2 IV^nd, 282; Bank. 
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Action by James J. Herbert against Effie J. Griffith 
for malicious prosecution. The place of trial named in 
the summons was the county of New York, in which 
county it appears that the plaintiff resided. After 
answer the defendant moved to change the place of trial 
to the county of Albany. Upon the argument the affi- 
davits of the defendant only were read and no papers 
were presented on the part of the plaintiff. The court 

« 

of St. Albans V. Knickerbocker, 6 Wend, 541 ; New Jersey Zinc Co. 
V, Blood, ZAbb, Pr, 147 ; Bowles v» Rome, Watertown & O. R. R. 
Co., 38 Hun^ 507 ; Hill v. Cummings, N. Y. Daily Reg. Dec. 26, 1883. 

The venue will not be retained where the plaintiff's witnesses are 
merely to prove value or character, though more in number than 
those of defendant. Wallace z/. Bond, 4 Hill, 536 ; Benedict v, 
Hibbard, 5 Id, 509 ; Weed z/. Halliday, i How, Pr, 73. 

In an affidavit for and against an application for a change of 
venue for the convenience of witnesses, the materiality of the testi- 
mony to be given by the witnesses whose convenience is sought, 
must be shown. Thus, where an affidavit in opposition to such a 
motion stated that it would be necessary to examine four witnesses 
for the plaintiff, and also the managers of three mercantile agencies 
to prove representations made by the defendants which were 
repeated to the plaintiffs, but did not disclose what the representa- 
tions were, in what their falsity consisted, or that any communica- 
tion had been made to counsel as to what the witnesses were 
expected to testify, — Held^ that such an affidavit was defective and 
presented no answer to the application to change the place of trial. 
Sawyer z/. Clark, 37 St, R. g^2. See also Chapin v. Overin. 72 Hun, 
514; S. C, 55 St. R, 130; 25 Supp.627; Carpenter z/. Continental 
Ins. Co., 31 Hun, 78 ; Tuska v. Wood, 30 Supp. 523 ; Thurfjell 7/. 
Withe rbee, 70 Hun, 401. 

Motions to change the place of trial for the convenience of wit- 
nesses are largely in the discretion of the Special Term, and its deter- 
mination of such motions will not be reversed on appeal, unless it 
clearly appears that there was an abuse of discretion, or that the 
court erred in coming to the conclusion it did. McConihe v 
Palmer, 76 Hun, 116 ; s. c, 57 S/. R. 380 ; 27 Supp. 832 ; Lane v. 
Town of Hancock, 29 St. R. 635 ; Schmidt v. Rochester Lithograph 
& Printing Co., 31 Id, 258. 
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denied the motion to change the place of trial to the 
county of Albany, apparently because neither of the 
parties resided in the county of Albany, but with leave to 
the defendant upon new motion papers to move to change 
the place of trial to the county of Rensselaer. 

Held^ that as it was quite apparent from the papers 
that the convenience of witnesses and the ends of justice 
would be promoted by changing the place of trial from 
the county of New York to the county of Albany, the 
court erred in denying the motion. 

An examination of the moving papers shows that the 
case made by the defendant was sufficient to require the 
court to change the place of trial, and where that state of 
affairs appears, an order refusing to change the place of 
trial will be reversed and the defendant will be given the 
relief to which his papers entitle him. 

The Code of Civil Procedure prescribes in what 
counties civil actions must be tried. Actions of a certain 
kind must be tried in the county where the cause of ac- 
tion arose or where the subject of the action is situated. 
Code Civ, Pro. §§ 982, 983. Every other action must be 
tried in the county in which one of the parties resided at 
the commencement of it. Code Civ, Pro, § 984. But all 
these provisions are subject to the right which by Code 
Civ. Pro. § 987, is given to the court in a proper case to 
change the place of trial for the convenience of the wit- 
nesses. Where an application is made to the court to 
change the place of trial on that ground, the county to be 
selected for the trial of the action is the one in which the 
convenience of the witnesses will be best subserved, al- 
though that county may not be one of those in which the 
action must be tried pursuant to the sections of the Code 
to which attention has been called above. The rule is 
well settled that, for the convenience of witnesses, the 
court may order the place of trial, of a transitory action at 
least, to be changed to a county other than that in which 
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either of the parties resided. Such has always been the 
law of this State and the procedure of the courts, and it 
has never been supposed that the provisions of either the 
Code of Procedure or the Code of Civil Procedure, which 
succeeded it, specifying the counties in which actions 
must be tried, had any effect upon the power of the court 
to direct that the actions should be tried in another 
county than one of those specified, when it was made to 
appear that the convenience of witnesses required such 
action to be taken. Flood v. Morris, 3 Monthly Law BulL 
100; Gorman v. South Boston Iron Co., 32 Hun^ 71. 

The order appealed from must be reversed, with $10 
costs and disbursements to be paid by the plaintiff, and the 
motion to change the place of trial from the county of 
New York to the county of Albany granted, with $10 costs 
to abide the event. 

Opinion by RUMSEY, J. VAN BRUNT, P. J., BAR- 

RETT, Williams and Patterson, JJ., concurred. 
Arthur H, Smithy for the defendant, appellant. 



MILLIS V. GERMOND. 

Supreme Courts Second Department^ Appellate Divis- 

ion; April y 1896. 

Trial; charge; expression of opinion on facts.\ Where, in an action 
for damages for assault, the court in its charge told the jury 
that it would have no trouble in finding the full amount claimed 
if it found the offense made out. and a verdict was rendered for 
the full amount, — Held^ reversible error, the instruction not be- 
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ing qualified by any statement that the matter was solely within 
the domain of the jury.* 

Appeal by the defendants, from a judgment in favor 
of the plaintiff, upon the verdict of a jury rendered after 
a trial at the Dutchess Circuit. 

Action by Beanna MilHs against Silas W. Germond and 
another to recover damages for an assault and battery. 
On the question of damages the following was the charge 
of the court, and the whole of the charge : 

** If you find the assault made as claimed by this plain- 
tiff, on the person of the plaintiff, we proceed to the ques- 
tion of damages. I think it will be conceded on the part of 
the defense — at any rate, you will not have any trouble 
whatever in finding the full amount claimed, if you find the 
offense made out. You cannot give more than one thou- 

 The general rule well recognized is that the charge to the jury 
must be considered as a whole, not piecemeal; and, if so considered* 
it conveys to the jury the correct rule of law, the judgment will not 
be reversed, although detached sentences may be erroneous. GoU 
V, Manhattan Ry. Co., 5 Supp, 185; affi'd 125 N, K. 714; Caldwell v. 
New Jersey Steamboat Co., 47 N. Y, 282; Losee v, Buchanan, 51 
N, Y, 492 ; People v, McCallum, 103 JV, K 597. 

Thus, where, as was held in Massoth v. Delaware and Hudson 
Canal Co., 64 JV, Y, 524, the court expressed an opinion on the evi- 
dence, but properly instructed the jury that notwithstanding hi» 
expression of opinion the jury were to determine the fact, it was 
held not to be reversible error. 

But where the court: charged that if the jury believed certain 
witnesses they should find a certain way, it was held that this was 
equivalent to an " instruction "to * * find '' a certain way, and conse- 
quently it was error for which the judgment must be reversed. Mc- 
Grath v. Metropolitan Life Ins. Co., 6 5"/. -^. 376; Spotten v. Keeler, 
22 Add. N. C. io5;Tholen v. Brooklyn City R. R. Co., 10 Aftsc^ 
823; s. C, 635/. H. 269; yySupp, 1081. In Quill v. N. Y. Central, 
etc., R. R. Co., 16 Z>rt/^, 313; S.c, 32 St, R. 612, it is said that the 
mere statement of his opinion of the evidence by the judge, so long 
as it does not amount to an instruction, is not error. And in Allis 
«/. Leonard, 58 N. Y, 291, it was held that it is competent for a trial 
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sand dollars, because one thousand dollars is all they ask.** 
The defendants excepted to that part of the charge 
wherein the court said : " You will not have any trouble 
whatever in finding the full amount claimed." The jury 
rendered a verdict for $i,ooo, which was the amount of 
damages claimed in the complaint. 

Held^ that the charge was erroneous and the judg- 
ment should be reversed. The mere expression by the 
judge of his opinion on the credibility of testimony, or 
on a question of fact involved in a case, is not error, if the 
jury are fairly informed that the determination of such 
questions is wholly within their province. Massoth v. 
Delaware & Hudson Canal Co., 64 N. K 524 ; Sindram v. 
People, 88 Id. 196 ; Hoffman v. N. Y. Central R. R. Co., 
87 Id. 25. At the same time it is stated in the cases cited 
that, in view of the regard which is paid by the jurors to 
the opinions of the judge, in cases of conflicting evidence 
he should use great caution in expressing his opinion. In 

judge to comment upon the evidence and even express an opinion 
in respect to the same, if he confides the question of its force and 
effect to the jury. The same doctrine is found in People v. O'Neill, 
112 N. Y. 355;affi*g49//««, 422;s. c, ^Sufifi. 119; Jackson?'. Pack- 
ard, 6 Wend. 415; Crandal v. Bradley, 7 Wend. 312; Bruce v. West- 
crvelt, a E, D. Smith, 441. In Sindram v. People, SZ N. Y. 196, it is 
said : " The comments of the trial court in its charge upon the tes- 
timony are not ordinarily the subject of legal exception, so long as 
the questions of fact are left with the jury, with instructions that 
they are the sole judges thereof." 

In Wersebe v. Broadway & Seventh Ave. R. R. Co., i Misc. 
472; s. c, 495/. R. 619; 21 Sufip. 637, a charge of the court in re- 
sponse to a request by the plaintiff's counsel in an action for negli- 
gence, that $5,000 would not be an exorbitant amount of damages 
as a matter of law, was held erroneous, although the court dis- 
claimed any intention of indicating to the jury what sum would be 
a proper measure of compensation, and told them they were to be 
the sole judges. As the charge was not recalled, the presumption 
was that it injuriously affected the minds of the jurors. Citing 
Havemeyer v. Havemeyer, 43 Super, Ct. {/. &* S.) 506; Greene v. 
White, 37 A^. K.405. 
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the present case the jury was told that it would have no 
trouble in finding the full amount claimed, if it found the 
offense made out. This charge was not qualified by any 
instruction that the matter was solely within the domain 
of the jury ; nor, when the defendants excepted to the 
charge of the court, was any further direction given the 
jury. The jury followed the advice of the court and 
returned a verdict for the full amount. We are of opinion 
that the language used by the court was at least susceptible 
of interpretation by the jury as an instruction to find the 
amount claimed. In the case of Massoth v. D. & H. 
Canal Co. (supra) the court charged : " So, upon the 
question of the company's negligence, I think you will 
have no difficulty, though it is left as a question of fact 
for you." Commenting on this. Judge Allen writes : " It 
cannot be denied that the comments of the learned judge 
, . . were upon the very verge of the line which 
separates the expression of a mere opinion from an actual 
decision and direction." But it was held that the qualifi- 
cation, ** though it is left as a question of fact for you," 
saved the charge from error. Here the instruction given 
by the court is at least as positive as that in the case 
cited, and it lacks the saving grace of the caution to the 
jury that it was left to them as a question of fact. 

Opinion Per Curiam. All concurred. 

Judgment and order reversed and a new trial granted^ 
costs to abide the event. 

A. M. & G. Card, for the defendants, appellants. 
W. C. A/irOy for the plaintiff, respondent. 
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HOWARD V. LEONARD. 

Supreme Courts Second Department j Appellate Division; 

Aprily 1896. 

1. Creditor's suit; surplus income of trust ; accumulation^ To 

sustain a suit under the statute (4 R, 5. [8th ed.] 2438, § 57 ; 
Code Civ, Pro,, § 1871) to reach the surplus income from a 
trust created for the benefit of the debtor beyond the sum 
necessary for his education and support, it is not necessary to 
show an accumulation of such surplus income in the hands of 
the trustees when the action was begun or at any special time^ 
but merely the fact of an income in excess of the needs of 
the beneficiary.* 

2. The same ; necessary income ; general rule.] The rule that in 

determining the amount of income necessary for the cestui que 
trust in any given case, due regard must be had for the station in 
life, the social standing and the accustomed manner of living^ 
of the party, both before and since the income was provided^ 
— applied. 

3. The same ; support of husband of cestui que trust,] A husband is 

primarily liable to support his wife and family, and if he is able 
to discharge this obligation, the law will not permit the wife to 
fasten the support of her husband upon her income from a 
trust, fund created for her support as against the right of her 
creditors to reach the surplus income of the fund for the pay- 
ment of their claims. 

This was an action by Margaret A. Howard, as surviv- 
ing partner of Mary H. White, deceased, against Eliza- 
beth De Witt Leonard, Jeremiah P. Robinson, as execu- 
tor and trustee of Jeremiah P. Robinson, deceased, and is 
in the nature of a creditor's bill to reach surplus income 
of the defendant Leonard from a trust estate. 

The defendant Leonard is a daughter of Jeremiah P. 
Robinson, who died leaving a large estate. By the terms 
of his will, so far as essential to any question arising in 

* See Note on Creditor's Suit to Reach Surplus Income at the 
end of this case. 
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this case, the devise to his daughter was in trust as fol- 
lows : *• Her share shall be held and kept invested for the 
life of said daughter by my executors, or the survivors or 
survivor of them, and the net interest and income thereof 
shall, as it accrues, be paid to her, or applied to her use 
so long as she shall live." The will also devised to his 
wife, Elizabeth Robinson, certain personal property and 
one-fourth of his estate. His wife has since died, leaving 
a will which, so far as affects any interests here, makes 
the same disposition of her property as was made by the 
will of her husband. 

Since the death of both husband and wife the property 
has been kept together and managed by the executors, 
who are the testator's children, as trustees. The business 
as it was carried on during the lifetime of Jeremiah P. 
Robinson, has been substantially conducted by the exe- 
cutors in the same manner, the son Jeremiah having its 
active management. The income of the estate from 
August 31, 1892, to the same date in 1894, was respect- 
ively $119,789.30, $ii7,cx)7.89, $59,694.91, making a total 
income for that period of $296,492.10, and the net in- 
come $79,319.24. The average income during this time 
to which Mrs. Leonard was entitled is $6,609.93. From 
September i, 1894, to July i, 1895, the net income was 
4^13,190.39. The falling off of income since 1892 was due 
to the appropriation of a part to the completion of certain 
unfinished buildings and making other improvements, and 
did not represent any loss or impairment of the estate, 
but added to its value, and will ultimately increase its 
productiveness. Mrs. Leonard's family consists of her- 
self, her husband, an unmarried daughter and son. She 
has two married daughters who live with her and are 
supported by their husbands, but one daughter defendant 
has been accustomed to assist to a limited extent. Neither 
the unmarried son or daughter are self-supporting. Mrs. 
Leonard's husband is about forty-five years of age and is in 
sound bodily health. Since the death of Jeremiah P. Robin- 
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son he has engaged in no business, and during this period 
has been entirely supported, clothed and furnished by his 
wife from her income as a gentleman of leisure. Mr. and 
Mrs. Leonard and the unmarried daughter now live in a 
boarding-house in West Fifty-eighth street in the city of 
New York, for which Mrs. Leonard pays sixty dollars a 
week. The son receives three dollars a week and is fitting 
himself for business. During the lifetime of Mrs. Leon- 
ard's father she lived for the greater part of the time at 
his home and was supported by him, her expenditures be- 
ing $10,000 or $12,000 a year. For about three years she 
icept house, the house being furnished by her father, and 
then she expended from $12,000 to $15,000 a year. The 
husband was then in business with the testator and con- 
tributed something of this sum, what proportion does not 
appear. After she abandoned housekeeping she returned 
to her father's house before his death, where she lived 
as before and continued therein until some time after her 
mother's death, drawing after the latter event $11,000 a 
year. This sum was not entirely devoted to her individual 
use, but was expended in keeping up the house, an ex- 
pensive establishment. 

The plaintiff is a judgmeht creditor of Mrs. Leonard, 
and the basis for the judgment is the purchase price of 
clothing furnished for her personal use. The present 
action is in the nature of a creditor's bill to reach surplus 
income. The allegations of the bill are, among other 
things, that the income received from the trustees by 
Mrs. Leonard is more than sufficient to provide for her 
suitable support and maintenance, and that the surplus 
is properly applicable in equity to the payment of the 
judgment. And plaintiff asks in her prayer for judgment 
that the court determine how much of Mrs. Leonard's 
income is necessary for her suitable support and mainten- 
ance and to direct judgment that the surplus of said in- 
come be applied to the satisfaction of plaintiff's judg- 
ment. The referee has found that $5,000 is an amount 
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which will be sufficient to meet the expenses of Mrs. 
Leonard and of those members of her family naturally- 
dependent upon her. Reference to his opinion shows 
that the basis of this conclusion is the sum of $2»o8o for 
the board of herself and daughter, $i,ocx) for the mainten- 
ance of her son, leaving $1,920 for clothing for herself 
and daughter and incidental expenses. 

Heldy that the judgment should be affirmed. The de- 
fendant claims that there must have been an accumula- 
tion of some income, which, with the sum which may be 
received, must be beyond the needs of the cestui que trust 
before equity can lay hold of it. The Revised Statutes 
provide, " Where a trust is created to receive the rents 
and profits of lands, and no valid direction for accumula- 
tion is given, the surplus of such rents and profits, beyond 
the sum that may be necessary for the education and sup* 
port of the person for whose benefit the trust is created^ 
shall be liable, in equity, to the claims of the creditors of 
such person, in the same manner as other personal prop- 
erty, which cannot be reached by an execution at law '* 
(4 R. S. [8th ed.] 2438, § 57; Code Civ. Pro. § 1871). 
Under this statute, which is authority for this action, we 
understand that the precise claim which is urged here 
was made and condemned in Williams v. Thorn (70 N. K 
270). And the court said in answer thereto : *' I find no* 
authority for this proposition except a single Special 
Term decision (Hann v. Van Voorhis, 15 AM. Pr. [N. 5.} 
79), nor any reasonable ground upon which it can be sus- 
tained. It is only where the surplus is sought to be 
reached, as property of the debtor, or as a debt due from 
a third person, by supplementary proceedings, that such 
doctrine has been held, and as has already been shown by 
the cases cited, those very cases concede that a different 
rule would prevail in a suit like the present one." The 
court then reviews and condemns the case of Clute v. 
Bool (8 Paige^ 83), relied upon by defendant, reaching the 
conclusion that the decision was in violation of the ex« 
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press language of the statute, and further showing that 
the chancellor who wrote therein did not adhere to his 
own dictum when he came to the decision of Sillick v. 
Mason (2 Barb. Ch. 79). It was with great reluctance, 
and evidently with a clear conviction that the court was 
wrong in Campbell v. Foster (35 N, K 361) that the 
supreme court sustained the demurrer therein. The con- 
fusion which arose out of the decision in the CampbelL 
case has now been set right. 

In Kilroy v. Wood (42 Hun, 636), Moulton v, De .Ma 
Carty (6 Robt. 533), and Card v. Meincke (72 Hun^ 299), 
there was a simple failure of proof to show that the 
income, not the amount on hand at any special time, was 
more than was necessary for the needs of the cestui que 
trusty and none of them are authority for the contention 
now urged. In Stow v. Chapin (4 N. Y. Supp. 496) noth- 
ing was before the court except the sufficiency of the 
papers upon which the injunction granted therein was 
based. The allegations were held insufHcient, for the rea- 
son that there was no proof showing what would be a suf- 
ficient income for the defendant. There was no denial of 
the right to relief in a proper case, and the order provided 
for a future application upon sufficient papers. So far as 
the note of Mr. Abbott to the case of Tolles v. Wood (16 
Abb. N. C. ly 29, 30) assumes that there must be surplus 
in the hands of the trustees before the action can be 
maintained, it is not in harmony with the decision in the 
Williams case. Where income has been paid, its source 
and amount explained, and its permanent basis established 
with certainty, an action to reach it is not premature 
within the doctrine of any well-considered case. 

In this class of cases it is quite apparent that each 
must be largely determined upon its particular facts, aided 
by such general rules as precedent has established. It is 
quite true that, in determining the amount of income 
necessary in a given case, due regard must be had for the 
station in life, the social standing and the accustomed 
Vol. III.- 1 1 
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manner of living of the party both before and since the 
income was provided. It is quite proper in some cases to 
allow for the retention of servants and the maintenance of 
an equipage, while in others no such considerations would 
be allowed. In Sillick v. Mason {supra) it was said : 
'' They should not, upon a fair construction of the statute 
on this subject, be permitted to indulge in extravagant 
expenditure while the defendant's creditors remain 
unpaid." The proofs before the referee showed in detail 
about the method, style and cost of living of Mrs. Leonard 
and her family before and since the death of her father. 
We think the referee here was authorized to fix the sum 
which he did. If we eliminate the support of the husband 
from the fixed charges upon Mrs. Leonard's income, the 
allowance made by the referee seems ample to meet all the 
reasonable expenditures which she is called upon to make 
for herself and those properly dependent upon her, mak- 
ing fair allowance for her method and style of living. 
Respecting her husband, the primary liability is upon him 
to support his wife and family. He is not to be considered 
as a mere useless ornament. When he is of sufficient 
ability to discharge his obligations, the law regards him as 
a disorderly person if he fails therein. Upon the proof 
here he is shown to be able-bodied and in sound health ; 
therefore, he must be presumed able to discharge the obli- 
gation which he voluntarily assumed when he entered the 
marital relation. It would be a gross perversion of equit- 
able rules to fasten the support of this husband as a 
fixed charge upon this income, and thereby turn an honest 
creditor away empty-handed. There is nothing in the 
will showing an intention on the part of the testator when 
he provided the income to make the husband an incum- 
brance thereon, and the wife may not do it at the expense 
of her creditors. 



Opinion by Hatch, J. All concurred. 
Judgment affirmed, with costs. 
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Note on Creditor's Suit to Reach Surplus Income. 

The case of Williams v. Thorn (70 N. K. 270) would 
-seem, from the number of cases wliicli liave followed the 
doctrine there laid down, to have settled the law in cases of 
this kind, in favor of the proposition that income from a 
trust estate beyond what is necessary for the suitable sup- 
port of tiie debtor cestui que trusty and those properly depend- 
ent upon him, in the manner in whicii they have been accus- 
tomed to live, could be reached in a creditor's suit, and that 
it was not necessary that there should be an accumulated 
surplus at the time the creditor's action was begun, but the 
surplus income could be appropriated as it came in through 
the medium of a receiver or otherwise. All the cases on 
the subject reported up to that time were collated and dis- 
cussed and those holding otherwise were disapproved. 
This case was cited with approval in Cochrane v. Schell (140 
N. Y. 516, at p. 534) although the question there involved 
differed from the one in this case. Since Williams v. Thorn 
(sufra) was decided, however, the same doctrine has been 
held in several cases. The last mentioned case was appealed 
a second time (8i N. F. 381) by the trustee. When the 
judgment was served on him in the first action, directing 
him to pay to the judgment creditor a certain portion of the 
income from the trust estate, he paid no attention to it, and 
an order was granted permitting a precept to be issued for 
the collection of the debt out of the private property of the 
trustee. Upon appeal from this order, it was held that the 
order was within the power and discretion of the court, for 
the defendant was bound by the judgment ; that it was no 
defense to the trustee that he had not the money on hand, 
and that he had become personally liable for the debt by 
disobeying the order of the court. 

Again, in Tolleszf. Wood (99 ^y. Y. 617), it was held that, 
where a trust which has been created by one person for the 
benefit of another provides for the payment of the income 
of the trust funds to the beneficiary, a judgment creditor of 
such beneficiary is entitled to maintain an action in equity 
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to reach and recover the surplus beyond what is necessary 
for the suitable support and maintenance of the cestui que 
trust and those dependent upon him. This rule applies as 
well when the income is derivable from a trust of personal 
property as from real estate. 

A most instructive case on this point is VVetmore 7/ .Wet- 
more, 149 N, Y, 520 ; modifying and affi'g 79 Hun, 268. 
There a wife had secured a decree of divorce against licr 
husband and the sum of $3,000 a year permanent alimony had 
been awarded to her, and the further sum of $3,000 for the 
support of their children. He failed to pay the amount and 
she brought an action to sequestrate tiie income of a certain 
trust fund of $100,000 to tlie payment of the alimony, etc* 
She succeeded in the action and a judgment was rendered 
absolute m its form requiring the payment of the alimony 
and allowance for the support of the children from the in- 
come of the trust fund. The couit of appeals so far modified 
the judgment as to allow the defendant to at any time apply 
at the foot thereof for a reduction of the amount to be 
paid as alimony for support of his children. The defendant 
thereafter applied for such a reduction and the motion was 
denied {Supreme Court, First Department, Special Term; 
September, 1896), the court holding: 

(i.) That the rule applied that a party who has taken 
himself and his property beyond the jurisdiction of the 
court, or who keeps himself beyond the jurisdiction and 
refuses to submit himself or his property to its process, will 
not be heard in any proceeding therein for his benefit. 

(2.) That upon the merits the defendant should not be 
relieved from any portion of the judgpnent until he 
showed not only his inability at present but during the 
time that elapsed since the judgment. 
The opinion was as follows : 

Stover, J. [After stating the former proceedings.] 
Upon the decision of the court of appeals this motion is 
made, that a direction be made that tlie defendant Sarah 
Taylor Wetmore, as trustee as aforesaid, pay to the plaintiff 
herein only so much of the income of the trust estate here- 
after accruing as shall be sufficient for the maintenance and 
education of her children, and not to exceed the sum of 
$3,000 per annum; that the surplus be applied to tlie support 
and maintenance of the defendant William B. Wetmore, and 
that the trust estate be relieved from the payment of any 
further sum for arrears of alimony hereby incurred. The 
affidavits of the defendant show th^it he at present had no 
estate, and his excuse for not being able at present to pay is, 
that he was brought up with such expensive tastes, and has 
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«ince cultivated them to that extent that it had been impos- 
sible for him to retain any funds without expending them 
upon himself. No reason is offered why, when he was in 
funds, he made no attempt to pay any portion of the award 
made for the support of his wife and children, but, upon 
the contrary, it stands admitted that no attempts have been 
made bv him, but that whatever Iiad been received has been 
paid out of the income of the trust estate, although he himself 
admits that lie had been living in an expensive manner, part 
of the time maintaining a yacht, and selecting as a residence 
such place as offered him the most ample opportunities for his 
personal indulgence and pleasure, and which he describes as a 
** beautiful city With a delightful climate, and I had a very 
large number of friends and acquaintances there." He also 
states that the books will show that he was a resident member 
of the Denver Club, and a non-resident member of various 
■clubs in New York City. So that while he had been living 
in luxury and idleness, and the court, which had jurisdiction 
of his action of divorce and of his property at the time of 
the commencement of the action, has been entirely deprived 
by his act of its jurisdiction, his wife and family, so far as 
he is concerned, have been left to look out for themselves. 
I do not think that this couit ought, under the circum- 
stances, to entertain this motion. While it is true that ap-. 
plications of this kind may be made to tiie court, yet I 
understand the rule to be almost inflexible, that a party who 
has taken himself and his property beyond the jurisdiction 
-of this court or who keeps himself beyond the jurisdiction, 
and refuses to submit himself or his property to its process, 
will not be heard in any proceeding therein for his benefit. 
It is true, also, that the court of appeals has given him 
leave to apply for a modification of the judgment, but I do 
not think that such action can be construed as a direction to 
this court to waive all rules of procedure or well settled 
practice in favor of this defendant here. I do not think the 
court of appeals contemplated that he would persist in 
proceeding in contempt of court, or that the fact was 
brought to its attention that he and his property had been 
taken without the jurisdiction of this court. It could not 
have contemplated that this defendant, while defying the 
process of this court, should ask immunity for all his acts, 
as he does by his notice, on this motion, until he could ex- 
periment with this court, to determ.ine whether he might not 
relieve the situation which he had imposed upon himself. 
He had carried on an expensive law suit, and his own affi- 
<iavits show that he has retained the most eminent counsel 
he could find, and has subjected the plaintiff in the actioa 
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to much expense. The costs already awarded against him 
in this action amount to the neighborliood of $i,ooo. He 
has asked that he be permitted to pay $3,000 a year, there- 
by admitting his ability at the present moment to pay that 
amount. In fact, it could not be well questioned, as the in- 
come of the trust fund is determined. While this applica- 
tion is made in a suit other than the divorce suit, yet the 
effect of this application is to modify the judgment in the 
divorce suit, and this suit is simply a supplementary pro- 
ceeding or suit to enforce the decree in the divorce suit. I 
can see no reason why the same rules should not govern this 
application as one made in the divorce suit itself. The se- 
questration of the trust fund is a proceeding directly author- 
ized by the statute, and taking a form of action in order 
that parties not such in the divorce suit might be brought in 
for the determination of the rights of the defendant, can, it 
seems to me, make no difference in the application of the 
principles above set forth. And again, if the application 
was one in the divorce suit directly, upon the state of affairs 
existing here the court ought not to relieve this defendant 
of the consequences of his own acts. So that, upon the 
merits of the application and upon the facts set forth, the 
court ought not to relieve the defendant of any portion of 
the judgment until he has shown not only his inability at 
present but during the time that has elapsed in which he 
has been contesting the rights of the plaintiff and failed to 
comply with the judgment of the court. I am therefore 
constrained to deny his application now. He may, however, 
have leave to renew on paying the balance of the arrears of 
alimony and the cost in this action which have been awarded 
against him. These terms might have been less stringent if 
I was satisfied that the action of the defendant in removing^ 
from the jurisdiction, and in the arrangement of his prop- 
erty, had not been for the sole and only purpose of prevent- 
ing the enforcement of the process of the court. But I 
think his conduct points only to that conclusion, and his 
own statements fail to satisfy that there was any other 
object in view. 
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MATTER OF BRONSON. 

Court of Appeals ; October ^ 1896. 
[Modifying i App, Div, 546.] 

1. Taxes; transfer tax act; what taxable; corporate bonds J] The 

bonds of a corporation, organized under the laws of this 
State, in the possession of a non-resident at his domicile 
without the State at the time of his death, are not assessable 
for taxation under the Transfer Tax Act, as ** property within 
the State."* 

2. The same ; corporate stock,"] But if a non-resident decedent 

had shares of the stock of a domestic corporation in his pos- 
session at his domicile without the State at the time of his 
death, such shares are properly assessed for taxation under 
the act. 

Appeal by the comptroller of the city of New York 
from an order of the Appellate Division of the Supreme 
Court, first department, reversing an order of the surrogate 
of New York county affirming an appraisement and deter- 
mination of a transfer tax on the property of Henry 
Bronson, deceased. 

The decedent was domiciled in the State of Connecti- 
cut, where he died in 1893; leaving, by his will, his 
residuary estate to his two sons, also residents of that 
State. A part of the residuary estate consisted in shares 
of the capital stock and in the bonds of corporations incor* 
porated under the laws of this State and which were in 
the testator's possession at his domicile. They had been 
handed over to the residuary legatees, prior to the insti- 
tution by the comptroller of the city of New York of this 
proceeding to appraise them for the purposes of taxation 

 Compare the following cases, and see note,/^?^/, p. 179. 
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under the Transfer Tax Act (i. 1 892, c. 399),* it being 
claimed that both by the terms of that act and by force 
of the Statutory Construction Law of the State, and 
upon the theory that these bonds and shares represent 
interests in corporations incorporated under the laws of 
this State, they were, although not physically within the 
State, properly assessed for the purposes of such taxation. 
It was^ held by the surrogate's court in the county of 
New York, that the executors were liable to pay a trans- 
fer tax upon the basis of the stocks and bonds in question. 
The appellate division of the supreme court, first depart- 
ment, held that neither the stocks nor the bonds were 
subject to the tax, and reversed the decree of the sur- 
rogate's court. Reported, i App, Div. 546. The comp- 
troller appealed to this court. 

Held^ that the bonds in question were not subject to 
the tax. By section one of " The Transfer Tax Act " (i. 
1892, c. 399), a tax is imposed upon the transfer of any 
real or personal property of the value of $500, or over in the 
following cases, vis,: when the transfer is by will or by the 
intestate laws of this State from a resident decedent ; or 
when the transfer is by will or intestate law, of property 
within the State and the decedent was a non-resident at 
the time of his death. The important words to be noticed 
in this section, which imposes the tax, are, in the case of 
a non-resident decedent, "property within the State." 
Their importance is evident, inasmuch as the attempt of 
the State to collect a tax, where the decedent was not 
subject to its jurisdiction, is limited to that which pos- 
sesses the legal attributes and characteristics of property 
here. In that connection, reference may be made to sec- 
tion 22 of the act, which defines the word " property," 
as used in the act, as meaning all property, or interest 
therein, •* over which this State has any jurisdiction for 
the purposes of taxation." In the endeavor to ascertain 



* Now art. 10 of L, 1896, c. 908 ; see note post, p. 179. 
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the intention of the legislature, with respect to what 
should be assessable for the purposes of taxation as 
property under this act, we need go no further than the 
act itself, which, in imposing the tax, undertakes, in 
addition, to give a definition to property, the transfer of 
which by will, or by the intestate laws of the State, creates 
the liability to taxation. Section 4 of the Statutory Con- 
struction Law (Z. 1892, c. 677), which gives a definition 
to the term " personal property " is only applicable to a 
statute, where its general object, or the context of the 
language construed, or other provisions of law, do not 
indicate that a different meaning is intended. 

Whatever may be argued in support of the right to 
subject the bonds of domestic corporations to appraise- 
ment for taxation purposes under this act, when physically 
within the State, upon some theory that they are some- 
thing more than the evidences of a debt and constitute a 
peculiar and appreciable species of property, within the 
recognition of the law as well as of the business commun- 
ity, such argument is certainly unavailing in this case ; 
where the bonds themselves were at their owner's foreign 
domicile. They did not represent " property within the 
State *' in any conceivable sense. What property they 
represented consisted in the debt of their maker and that 
species of property, unquestionably, must be considered 
to be, as a chose in action, the holder's and owner's and 
to be inseparable from his personalty. Foreign Bond 
Case, 1$ Wall. 300. 

The Inheritance Tax Act, or, as it is known to-day, the 
Transfer Tax Act, imposes a tax upon the right of succes- 
sion, (Matter of Swift, 137 iV. Y. jy \ Matter of Merriam, 
141 Id. 479 ; Matter of Hoffman, 143 Id. 329). It was said 
of it by Judge ANDREWS, in Matter of Enston (113 -AT. Y. 
181) : '* It is not a general but a special tax, reaching only 
to special cases and affecting only a special class of per- 
sons ;" and, as he also observed, in substance, there must 
l)e a clear warrant in the law for the imposition of the 
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tax. See Matter of Phipps {^jj Hun^ 325); affd upoa 
opinion below (143 N. K 641) ; Matter of James (144 N. 
Y. 6). It is obvious that the State has no jurisdiction 
over a right of succession which accrues under the laws of 
the foreign State. That is something in which this State 
has no interest, and with which it is not concerned. The 
legal title to these bonds, or the debts they represent, 
vested in the personal representatives of the decedent bjr 
force of foreign laws. The decedent was a creditor, to 
whom the obligors in the various bonds were indebted ; 
the extent and terms of whose obligation were evidenced 
by those bonds. The legal situs of the indebtedness was 
at the creditor's domicile and as the actual situs of the 
bonds themselves was, also, there, upon no theory can it 
be held that the provisions of the Transfer Tax Act could 
reach them in its operation. The logical result of the 
proposition which has been established, that the tax is 
upon the right of succession to property, is, in my opinion^ 
to confine the operation of this law, where non-residents' 
estates are concerned, to cases of property having a 
tangible and visible existence, and being the actual subject 
of the ownership. 

Held, further, that the shares of capital stock owned 
by the decedent, were taxable under the act. The 
attitude of a holder of shares of capital stock is quite 
other than that of a holder of bonds, towards the corpora- 
tion which issued them. While the bondholders are 
simply creditors, whose concern with the corporation is 
limited to the fulfillment of its particular obligation, the 
shareholders are persons who are interested in the opera- 
tion of the corporate property and franchises and their 
shares actually represent undivided interests in the 
corporate enterprise. The corporation has the legal 
title to all the properties acquired and appurtenant ; but 
it holds them for the pecuniary benefit of those persons 
who hold the capital stock. They appoint the persons to 
manage its affairs ; they have a right to share in surplus 
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earnings and, after dissolution, they have the right ta 
have the assets reduced to money and to have them 
ratably distributed. Each share represents a distinct in- 
terest in the whole of the corporate property, Jermain v. 
Lake Shore & M. S. R. R. Co. (91 N. Y. 483, 492) ; Brad- 
ley V. Holdsworth (3 M. & W, at p. 425). Corporate 
shares must be regarded as property within the broad 
meaning of that term. Certificates of stock, in the hands 
of their holder, represent the number of shares which the 
corporation acknowledges that he is entitled to. In legal 
contemplation the property of the shareholder is either 
where the corporation exists, or at his domicile ; accord- 
ingly as it is considered to exist in his contractual rights, 
or in his proprietary interest in the corporation. In the 
case of bonds, they represent but a property in the debt 
and that follows the creditor's person. Hence, it cannot 
be said, if the property represented by a share of stock 
has its legal situs either where the corporation exists, or 
at the holder's domicile, as we have said in the Enston 
and James cases (Matter of Enston, 113 iV. K 174; Mat- 
ter of James, 144 Id, 6), that the State is without jurisdic- 
tion over it for taxation purposes. As personalty, the legal 
situs does follow the person of the owner ; but the prop- 
erty is in his right to share in the net produce, and, even- 
tually, in the net residuum of the corporate assets, result- 
ing from liquidation. That right as a chose in action 
must necessarily follow the shareholder's person ; but that 
does not exclude the idea that the property as to which 
the right relates and which is, in effect a distinct interest 
in the corporate property, is not within the jurisdiction of 
the State for the purpose of assessment upon its transfer 
through the operation of any law, or of the act of its 
owner. The attempt to tax a debt of the corporation ta 
a non-resident of the State, as being property within the 
State, is one thing, and the imposition of a tax upon the 
transfer of any interest in, or right to, the corporate prop- 
erty itself, is another thing. The corporation is the crea- 
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tion of State laws, and those who become its members, as 
shareholders, are subject to the operation of those laws, 
with respect to any limitation upon their property rights 
and with respect to the right to assess their property in- 
terests for purposes of taxation. 

It results from these views that the order appealed 
from must be reversed, to the extent that it reversed the 
order of the surrogate affirming an assessment upon the 
estate of the decedent based upon an appraisal of the 
shares of stock of domestic corporations, and the deter- 
mination of the surrogate in that respect is affirmed. In 
other respects the order appealed from is affirmed and 
the matter is remitted to the Surrogate's Court, to be pro- 
ceeded with, in conformity with our opinion. 

Under the circumstances, no costs are awarded to 
either party. 

Opinion by Gray, J. ANDREWS, Ch. J., Bartlett, 
Haight and Martin, J J., concur; O'Brien, J., concurs 
with Vann, J., who dissents, holding that both the stock 
and the bonds were subject to the tax. 

Ordered in accordance with prevailing opinion. 

Emmet R. Olcott, for the comptroller, appellant. 

Howard Mansfield^ for the respondents. 
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MATTER OF WHITING. 
Court of Appeals ; October y 1896. 

[Modifying 2 App, Div, 590.] 

1. Transfer tax : non-resident decedent; bonds and stock of foreign 

and domestic corporations deposited in this Stated Bonds and 
stock of domestic corporations and bonds of foreign corpora- 
tions, physically within this State at the time of the death of a 
non-resident, are assessable for taxation under the transfer tax 
act.* 

2. The same ; United Statn bonds^ The transfer tax act does not 

impose a transfer tax on United States bonds which are within 
this State at the time of the death of a non- resident decedent,^ 
though it seems the legislature has power to impose such a 
tax.t 

Appeal by the executors of Augustus Whiting, de- 
ceased, from an order of Appellate Division of the 
Supreme Court, first department, affirming an order of 
the surrogate of the county of New York, which affirmed 
an appraisal of property under the Transfer Tax Act, L. 
1892, c. 399, 

Augustus Whiting, a resident of Newport, Rhode 
Island, died there on July 23, 1894, leaving a will 
by which he gave his entire estate in trust for his in- 
fant daughter. At the time of his death he had money 
on deposit in a bank in this State, and owned certain 
bonds and certificates of stock that were found in a box 

 A majority of the lower court (Appellate Division, First De- 
partment) held that the United States bonds were taxable under 
these circumstances. Van Brunt, P. J . and Ingraham, J. dis- 
sented and argued that the State had no power to authorize the 
taxation of United States bonds. 

See Matter of Bronson, ante, p. 167, and cases post, and note, 
post, p. 179. 

t It had been held contra in Matter of Carver, 4 Misc, 592. 
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rented by him in a safe deposit vault in this State. The 
stocks and bonds were issued partly by domestic and 
partly by foreign corporations ; and there were also bonds 
of the United States to the amount of $52,545. AH 
except the stock of foreign corporations were included in 
the appraisement, which was sustained by the surrogate 
and by the Appellate Division. 

Held^ as the conclusion of the court, that the certi- 
ficates of stock in question, as well as all of the bonds, 
except those issued by the United States, were properly 
held by the courts below subject to taxation under the 
Transfer Tax Act on account of their physical presence 
in this State; that, although the State may have the 
power to impose a succession tax upon United States 
* bonds, it has not yet done so ; that the phrase " property 
. . . over which this State has any jurisdiction for the 
purposes of taxation " refers to the jurisdiction actually 
exercised through contemporary statutes, rather than to 
the entire jurisdiction actually possessed by the State ; 
that hence the order appealed from should be so modified 
as to exempt from taxation the bonds owned by the de- 
cedent that were issued by the United States, and, as 
thus modified, afKrmed, without costs in this court to 
either party. 

Opinion by Vann, J. 

O'Brien, J., concurs with Vann, J.; Andrews, Ch. 

J., Bartlett and Martin, J J., concur in result of opin- 
ion of Vann, J.; Haight, J., concurs with Gray, J., 
who dissents,.holding, that the bonds of foreign corpora- 
tions were not taxable when within this State, if owned 
by a non-resident decedent. 

Ordered accordingly. 

George L, Rives, for executors, etc., appellants. 

Jabish Holmes, Jr., and Edgar J. Levey, for the comp- 
troller, respondent. 
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MATTER OF MORGAN. 

Court of Appeals ; October ^ 1896. 

[Affirming 2 App, Div, 619.] 

irtansfer tax : non-resident decedent ; bonds of foreign corporation 
deposited in this State. '\ Where a non-resident dies leaving 
bonds, of a foreign corporation » deposited in this State at the 
time of his death, such bonds , both registered and coupon, are 
assessable under the transfer tax act> 

Appeal by the executors of George Morgan, deceased, 
from an order of the Appellate Division of the Supreme 
Court, first department, which affirmed an order of the 
surrogate of the county of New York, affirming an ap- 
praisal of property under the Transfer Tax Act, L, 1892, 

C.399- 

The decedent died on December 17, 1894, a resident 
of Lakewood, New Jersey, leaving a will by which he 
gave substantially all of his estate to certain nieces and 
their children. His will was admitted to probate in the 
city of New York on April 5, 189$. His personal prop- 
erty, valued at $239,931.14, consisted of stocks and bonds 
of foreign and domestic corporations, mortgages upon 
lands in this State, and moneys deposited in banks in this 
State. All of the securities, with some unimportant ex- 
ceptions, were habitually kept by the decedent in a safe 
deposit vault in this State, in charge of an agent in this 
State. The stocks of foreign corporations were excluded 
by the appraiser, while the bonds of foreign corporations 
were included by him. The decision of the surrogate, 
sustaining the appraisal, was affirmed by the Appellate 
Division of the supreme court. Reported 2 App. Div. 619* 

* See cases a/»/^ znApost^ and vioX-^tpost, p. 179. 
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Heldy no error, and that the order should be affirmed 
within the rules laid down in Matter of Whiting and 
Matter of Houdayer. 

Opinion by Vann, J. O'BRIEN, J., concurs with 

Vann, J. Andrews, Ch. J.. Bartlett and Martin, J J., 
concur in result of opinion of Vann, J. Haight, J., con- 
curs with Gray, J., who dissented upon the same grounds 
as in the Whiting case. 

Order affirmed with costs. 

George L. RiveSy for executors, appellants. 

Jabish Holmes y Jr.y and Edgar J. Levey ^ for the comp* 
troUer, respondent. 



MATTER OF HOUDAYER. 

Court of Appeals ; October ^ 1896. 

[Reversing 3 App, Div, 474.] 

Transfer tax ; tum'resident decedent ; money deposited in bank in 
this State,] Where a non-resident dies leaving money de- 
posited in bank in this State, that portion of the deposit which 
belongs to him personally is taxable under the transfer tax act, 
although a part of such deposit was money belonging to a trust 
estate of which the decedent was trustee, and the whole deposit 
was made in form by him as trustee.* 

Appeal by the Comptroller of the City of New York 
from order of the Appellate Division of the Supreme 
Court, first department, which reversed an order of the 

* See cases ante And post, and note, post, p. 179. 
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surrogate of the county of New York, affirming an ap- 
praisal of property under the Transfer Tax Act, Z. 1892, 

c. 399- 

On May 21, 1895, John F. Houdayer died intestate at 
Trenton, New Jersey, where he had resided for a number 
of years. In 1876 he opened an account with the Farm- 
er's Loan and Trust Company, of the City of New York, 
as trustee under the will of Edward Husson, deceased, in 
which he made deposits, from time to time, of moneys 
belonging to the trust estate, as well as moneys belonging 
to himself. This continued as an open running account 
until his death, when the balance on hand was the sum of 
$73,715, of which $2,000 belonged to him as trustee, and 
the remainder to himself as an individual. The appraiser 
deducted $3,500 for the payment of debts and expenses, 
and included $68,215 in the appraisal, which was affirmed 
by the surrogate, but reversed by the Supreme Court, 
upon the ground that the debt of the company to its de- 
positor was not property within this State, within the 
meaning of the act. (Reported 3 App, Div. 474.) The 
comptroller appealed. 

Heldy error ; that the deposit of money in a bank, 
though technically a debt is still money for all practical 
purposes, and as such is taxable under the act. 

The decedent brought his money into this State, de- 
posited it in a bank here, and left it here until it should 
suit his convenience to come back and get it. While the 
commingling of funds may complicate administration, it 
does not change the facts as thus stated. If he had de- 
posited in specUy to be returned in specie^ there can be no 
doubt that the money would be property in this State 
subject to taxation. But, instead, he did as business men 
generally do, deposited his money in the usual way, know- 
ing that, not the same, but the equivalent, would be re- 
turned to him upon demand. While the relation of 
debtor and creditor technically existed, practically he had 
Vol. I XL— 12 
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his money in the bank and could come and get it when he 
wanted it. It was an investment in this State subject to 
attachment by creditors. If not voluntarily repaid, he 
could compel payment through the courts of this State. 
The depositary was a resident corporation, and the re- 
ceiving and retaining of the money were corporate acts in 
this State, Its repayment would be a corporate act in 
this State. Every right springing from the deposit was 
created by the laws of this State. Every act out of 
which those rights arose was done in this State. In order 
to enforce those rights, it was necessary for him to come 
into this State. Conceding that the deposit was a debt, 
conceding that it was intangible, still it was property in 
this State for all practical purposes, and in every reason- 
able sense within the meaning of the Transfer Tax Act 
Matter of Romaine, 127 N. V. 80, 89. 

While distribution of the fund belongs to the State 
where the decedent was domiciled, as such distribution 
cannot be made until his administrator has come into this 
State to get the fund, possibly, after resorting to the 
courts for aid in reducing it to possession, the fund has a 
situs here, because it is subject to our laws. A reasonable 
test in all cases, as it seems to me, is this : Where the 
right, whatever it may be, has a money value and can be 
owned and transferred, but cannot be enforced or con- 
verted into money against the will of the person owing the 
right without coming into this State, it is property within 
this State for the purposes of a succession tax. Thus the 
right in question is property, because it is capable of be- 
ing owned and transferred. It is within this State, because 
the owner must come here to get it. It is subject to taxa- 
tion, because it is under the control of our laws. It has a 
money value, because it is virtually money, or can- be con- 
verted into money upon demand. It is subject to a trans- 
fer ta x, because the passing, by gift or inheritance, of *' all 
property, or interest therein, whether within or without 
this State, over which this State has any jurisdiction for 



NEW YORK ANNOTATED CASES. 179 

Note on Succession Taxes against Estates of Non-Residents. 

the purposes of taxation/' comes within the expressed in- 
tention of the legislature. 

Opinion by Vann, J. O'BRIEN, J., concurs with Vann, 
J.; Andrews, Ch. J., Bartlett and Martin, JJ., concur 
in result of opinion of Vann, J.; Haight, J., concurs with 
<jRAY, J., who dissents, holding that the deposit created a 
mere debt of the bank to the decedent, which was not tax- 
Jible as property within the State. 

Order of the supreme court reversed, and order of the 
rsurrogate affirmed, with costs. 

Emmet R. Olcotty for the comptroller, appellant. 

J. Culbert Palmer, for the executors, etc., respondent. 



INoTE ON Succession Taxes Against Estates of Non- 
residents. 

General principles\. The cases in the text arose under 
the Transfer Tax Act of 1892 (chapter 399), which was sub- 
stantially reenacted in article ten on taxable transfers of the 
general tax act of 1896 (chapter 908), and illustrate the 
general rules governing the taxation of estates of non- 
residents under the statute now in force. 

This State is deemed to have jurisdiction to impose a 
-succession tax either, first, because the decedent was a 
resident here at the time of his death, or, second, because 
the property itself was within the State at the time of the 
death of its owner. If the decedent was a resident, then it 
is immaterial whether the personalty taxed is within this 
State or elsewhere, for our courts apply the maxim mobilia 
^equntur personam to its fullest extent ; the legal situs of the 
property is here at the decedent's domicile, and whether 
tangible or intangible in character, it is subject to the tax. 
Hence, in such case, shares of stock in a foreign corpora- 
tion owned by a resident decedent, whether the certificates 
are within or without the State (Matter of Merriam, 141 N, 
Y. 479 ; s. c, 57 St. R, 593 ; aff'g 73 Hun^ 587) and promis- 
■sory notes, and bonds and mortgages outside the State at 
the time of death (Matter of Corning, 3 Misc, 160 ; s. c, 51 
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St. H. 265 ; 23 Supp, 285), are subject to the succession tax^ 
imposed by the statute. 

But if a non-resident dies leaving personal property here, 
the courts of this State will not, in determining what is to 
be deemed " property within the State " under the statute^ 
apply tlie maxim mobilia sequntur personam to the prejudice 
of the right of the State to impose a succession tax. The 
legal fiction must give way to the actual facts. As to prop- 
erty actually and tangibly within the State, there is no room 
for difference of opinion as to the liability to a succession 
tax under the present statute. In construing the earlier 
statute for the taxation of gifts, legacies and collateral in- 
heritances (Z. 1885, c. 483), the court of appeals held in 
Matter of Enston (113 N. Y. 174 ; rev'g 19 Abb. N. C. 227 ; 
s. c, 46 Jfun^ 506 ; and overruling Matter of Vinot, 26 St 
jR. 610 ; Matter of Clark, 29 Sf. J^. 650), that the act of 1885 
did not impose a succession tax upon property within this 
State belonging to a non-resident decedent ; that the act 
applied only to property passing '* from any person who 
may die seized or possessed of the same while being a resi- 
dent of the State/ and to property within the State owned 
by a non-resident and transferred, inter vivosy to take effect 
at the death of the transferrer. The court held that the 
general rule of law that property like that in question 
(stocks, bonds and other choses in action) attends the owner 
and has its situs at his domicile, must be applied, unless 
there is something in the policy of the statute or its lan- 
guage which shows a different legislative intent. Prior ta 
this decision, but in view probably of the question raised 
in that case, the legislature amended the statute (see infra) 
so as to render ** property within the State '* subject to the 
tax, where the decedent was a non-resident. 

The point of controversy which has resulted in a wide 
divergence of views among the judges of courts of this 
State, arises upon the question as to the taxation of intangible 
property or assets of a non-resident decedent, which are 
within the State at the time of his death, such as corporate 
stocks, bonds, promissory notes, etc. It will be seen from 
an examination of the decisions in the text that the court of 
appeals construe the statute strongly in favor of the State^ 
and sustain its right to impose a succession tax upon every 
species of property of a non-resident decedent which has re- 
ceived the protection of the laws of this State, To do this, the 
court, while upholding the right of the State to tax the per- 
sonal property of a resident decedent, wherever situated, by 
virtue of the legal fiction that its situs is at the decedent's 
domicile, decline to apply the same rule to any kind or forn^ 
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of property of a non-resident except a mere debt ; and in 
determining wiiat is to be deemed a debt and therefore 
drawn to the foreign domicile of the creditor, the court dis- 
regards another legal fiction by wliich a deposit in bank in 
the usual way of business is regarded as creating merely the 
relation of debtor and creditor between the bank and the 
depositor. The result of the decisions as to property of non- 
residents may be summarized as follows : 

(i.) Shares of stock in a domestic corporation are taxa- 
ble, wiierever the certificates may be, because '' each share 
represents a distinct interest in the whole of the corporate 
property." See Matter of Bronson, and Matter of Whiting 
(ante). 

(2.) Bonds of a domestic corporation, if within the State, 
are taxable. The exact ground of this ruling in Matter of 
Whiting (anie) cannot be stated, as the majority of the court 
concur only in the result of the opinion of Vann, J. (O'Brien, 
J., concurring), who regards the bonds themselves as consti* 
tuting tangible property within the statute, entirely apart 
from the rights or interests to which they relate. 

(3.) Bonds of a domestic corporation, which are without 
the State, are not taxable, as the legal situs of the indebted* 
ness represented by the bonds, is at the domicile of the 
decedent. Matter of Bronson (anti), 

(4.) Shares of stock in a foreign corporation are not tax- 
able. The appraisement in the Whiting case {anU)^ which 
did not include such shares, was affirmed, and in Matter of 
Enston (1889) 113 -A^. K 174 ; rev'g 19 Abb. JV. C. 227 ; s. c, 
46 ^un^ 506, the court say (p. 181) that certificates of stock 
in foreign corporations, held in this State by the decedents' 
agents, *'are in no general sense property. They simply 
represent interests in the corporations, and the stfus of the 
property owned by a shareholder in a corporation is either 
where the corporation exists or at the domicile of the 
shareholder ; it can in no proper sense be where the certifi- 
^cates happen to be in the hands of an agent in a State where 
the corporation has no existence and the owner no domi* 
•cile." 

(5.) Bonds of a foreign corporation, whether registered 
-or coupon, if within this State, are taxable, for the same 
reason that bonds of a domestic corporation are taxable* 
Matter of Whiting and Matter of Morgan (ante), 

(6.) Moneys deposited in bank in this State are taxable, 
■since, though technically a mere debt is created, yet for all 
practical purposes the depositor*s own money is in bank 
:8ub]ect to his withdrawal at any time. Matter of Houdayef 
iatUe). 
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(7.) Bonds of the United States may by legally made^ 
subject to a succession tax by the laws of this State, but are^ 
not made so by the present statute which affects property 
only ** over which this State has any jurisdiction for the 
purposes of taxation." 

S^M^s.\ The earliest statute of tliis State for the taxa* 
tion of ''gifts, legacies, and collateral inheritances" was 
the act of 1885, chapter 483, which (§ i) imposed a tax upon 
'' all property which shall pass by will or by the intestate 
laws of this State from any person who may die seized or 
possessed of the same while being a resident of the State, or 
which property shall be within this State, or any part of such 
property, or any interest therein, or income therefrom, trans* 
f erred by deed, grant, sale, or gift made or intended to take 
effect in possession or enjoyment after the death of thd 
grantor or bargainor." It having been contended (as 
finally held by the court of appeals in Matter of Enston, 
11$ JV. Y. 174, see, also, Matter of Tulane, 51 ^uh, 213),, 
that under this statute property of a non-resident within 
the State was not taxable, the legislature in 1887 (c. 713)^ 
amended the above-quoted clause so as to impose a tax 
upon all property which shall pass by will or by the intestate 
laws of this State from any person who may die seized or 
possessed of the same "while a resident of this State, or if* 
such decedent was not a resident of this State at the time 
of his death, which property or any part thereof shall be 
within this State, or any interest therein, or income there- 
from which shall be transferred by deed, grant, sale or gift 
made or intended to take effect in possession or enjoyment 
after the death of the grantor or bargainor." 

With the exception of the insertion of a clause by Z. 
1891, c. 215, covering transfers made in contemplation of 
the death of the grantor or bargainor, the provision as to- 
taxation of non-resident decedents remained in substan- 
tially this form until 1892, when the Transfer Tax Act 
(Z. 1892, c. 399) was passed, greatly enlarging the field of 
taxation of estates of decedents, and repealing the act of 
1885 and the amendatory statutes. The act of 1892 (c. 
399, § i) imposes a tax : 

"i. When the transfer is by will or by the intestate laws^ 
of this State from any person dying seized or possessed of 
the property while a resident of the State. 

"2. When the transfer is by will or intestate law, of 
property within the State, and the decedent was non-resi«* 
dent of the State at the time of his death. 

" 3. When the transfer is of property made by a resident 
or by a non-resident^ when such non-resident's property !$> 
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within this State, by deed, grant, bargain, sale or gift made 
in contemplation of the death of the grantor, vendor or 
donor, or intended to take effect, in possession or enjoy- 
ment, at or after such death." 

And by § 22, it was provided that the word property 
"shall include all property or interest therein, whether sit- 
uated within or without this State, over which this State 
has any jurisdiction for the purposes of taxation." 

In 1896, the legislature passed the "tax law" (Z. 1896, 
c. 908) of which article ten as to " taxable transfers " is 
a re-enactment substantially of the preceding transfer tax 
act, and the provision as to taxation of the property of 
Bon-resident decedents remains unchanged. 

Notes of Cases, 

(i.) Matter of Tulane (1889) 51 Hun^ 213. Personal 
property owned by a non-resident and deposited in the 
vaults of a safe deposit company in this State, was held not 
taxable, because it did not pass by will or by the intestate 
laws of this State, within the act of 1885, c. 483, but by the 
intestate laws of the State of decedent's residence. 

(Otherwise under the amendment of the statute by Z. 
1887, c. 713.) 

(2). Matter of Romaine (1891), 127 N. Y. 80; s. c, 38 
St. R, 76 ; aff'g 58 Hufiy 109. Stocks and bonds of differ- 
ent corporations (whether foreign or domestic did not 
appear) kept by a non-resident decedent, in a box of a safe 
deposit company in this State, as well as money on deposit 
in various savings banks here, were held taxable when the 
decedent died intestate. Haight, J., dissented, holding 
that the statute only covered property passing by will or 
under the laws of this State, and therefore did not apply to 
personal property of a non-resident which passed under the 
statutes of another State. 

(3.) Matter of James (1894), 144 N. F. 6 ; s. c, 62 St. i?. 
S55. Neither the shares of stock nor the bonds of a foreign 
corporation, though the certificates and bonds were within 
this State at the time of the death of the non-resident deced- 
ent, are subject to tax under Z. 1885, c. 483, as amended by 
Z. 1887, c. 713. The court say : (Gray, J.) **The stocks of 
foreign corporations, which formed part of this estate, were 
not property in the legal sense. The share certificates, 
which the testator held, represented the interest which he 
possessed in the corporations which issued them and the 
legal situs of that species of personal property is where the 
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corporation exists, or where the shareholder has his domi- 
cile." 

(4.) Matter of Phipps (1894), 77 Hun^ 335, s. c, 59 St. R. 
769 ; 28 Supp. 330 ; aff'g on opinion below, 143 N. Y. 641. 
Where, prior to the settlement of the estate or payment of a 
legacy given by the will of a resident of this State to a non- 
resident, the latter died leaving a will by which he gave 
his entire estate to his widow, it was held that the right to 
the legacy was not subject to tax, since the legal situs of the 
debt due to the non-resident decedent was at his domicile, 
and it could not be regarded as property within this State. 
All that the statute " was intended to cover was tangible 
property kept within this State by the decedent, and that 
property which is transiently here, as upon the person or in 
the baggage of a man suddenly dying within this State, 
was never intended to be covered by the provisions of the 
act." (Van Brunt, P. J., p. 327). 

(5.) Matter of Burr (Westchester Surr. Ct. 1895), '^ 
Misc, 89. Where a non-resident decedent died leaving 
money in savings banks and also money in the hands of her 
attorney, all in this State, and she had at the time of her 
death a bond and mortgage on New York real estate, Held^ 
that all the money and the bond were taxable under the 
transfer tax act (Z. 1892, c. 399), although it appeared that 
the whole estate was taxable in the State of Pennsylvania. 
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Supreme Courts First Department, Appellate Division; 

June, 1896. 

Transfer tax; trust created by deadent before her death."] Where, 
before her death, a decedent conveyed by trust deed certain 
securities, with a provision that the donor should receive the in- 
come of the property during her life, and that at her death 
the principal should go to persons named, and providing also 
that the trust deed could not be revoked or modified except on 
consent of both the donor and the trustee, — Held, that thif 
was a gift inter vivos, and the trust property was not taxabk 
under the transfer tax act upon the death of the donor.* 

* See Matter of Ogsbury, post, p. 187, and note, post, p. 195. 
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Matter of Green. 

Appeal by Ashbel P. Fitch, comptroller of the city 
and county of New York, from an order of the surrogate's 
court of the county of New York, fixing the transfer tax 
upon the estate of Sarah Helen Green, deceased. 

Order affirmed, with costs, on opinion of the court 
below.* 

Van Brunt, P. J., Barrett, Patterson and 
O'Brien, J J., concurred ; Ingraham, J., taking no part, 

John R. Dos Passos, for the appellant. 

G. G. Frelingkuysen, for the respondents. 

* The following is the opinion of the court below : 
Fitzgerald, Surrogate : 

This is an appeal from an order entered herein fixing the transfer 
tax. The decedent died in the city of New York, where she 
resided, on May 21, 1893. She left a will dated January 30, 
1889, and a codicil dated February i, 1893, both of which were 
admitted to probate. Prior to her death, and on February 14, 1889, 
she executed and delivered to a trustee a trust deed, by which she 
assigned, transferred and delivered to him as trustee certain securi- 
ties. This trust deed provided that the trustee and his successors 
should hold the bonds in trust, to collect and receive the income and 
interest thereon and of all investments thereof, and apply the same 
to the use of the said decedent as long as she should live ; and from 
and after her death the trustee was to divide and pay over the se- 
curities and proceeds thereof in equal shares among certain 
nieces named. The said deed also contained the following provis- 
ion : " III. Provided, however, that this instrument may, at any time, 
be modified or vacated by an instrument in writing, to be executed 
by me and by the said trustee or his successor or successors." The 
trustee was empowered by the said deed to dispose of the securities 
and all investments of the same, and to reinvest the proceeds in his 
discretion. 

The securities referred to in the trust deed were thereupon 
delivered to the trustee, and have ever since remained in his 
possession and under his control. On November 14, 1890* 
the deed above-mentioned was modified by a written agreement. 
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executed by the said decedent and trustee, so as to provide that the 
share of one of the nieces should be kept in trust for her by the 
trustee during her life, and the principal, upon her death, should be 
paid to her issue when the said issue should reach the age of twenty- 
one. It was further modified by an a^eement executed by the 
decedent and the said trustee on the 28th of October, 1 891, by pro- 
viding for the disposition of the respective shares in case of the 
death of the beneficiaries without issue. During the lifetime of 
the said decedent, the trustee collected the income of the securities 
and paid the same over to her periodically. 

The appraiser reported (an order was entered in conformity^ 
therewith) that the transfer of the property under the trust deeds 
referred to was made in contemplation of the death of said dece-^ 
dent, or was intended to take effect in possession or enjoyment at 
or after her said death, and that the said property is subject to the 
payment of the tax imposed by law. The propriety of the expartt 
order, entered on the appraiser's report, must be determined by re* 
ference to chapter 399 of the Laws of 1892, the law in existence 
at the date of the decedent's death. That law has recently been^ 
construed by the Court of Appeals in Matter of Seaman (147 N. K 
69), and a reference to the opinion in that case will show that the 
transfer in the case at bar can only be held liable to taxation upon 
one of two assumptions : Firsts that it was a gift mortis causa, or, 
s€cond, that it was a conveyance in contemplation of death, to take 
effect upon the happening of that event or reserving a power of 
revocation as well as the possession or enjoyment during the life- 
time of the grantor. It will hardly be claimed that the transfer in 
question constituted a donatio mortis causa, for it lacks the essential 
requisite to such a gift, via.: of having been made in apprehension 
of death, and of its effectiveness being dependent upon that events 
The discussion is, therefore, necessarily confined to a consideratior 
of whether the transfer was to take effect upon the happening of 
the death, or whether a power of revocation was reserved in the in* 
strument, as well as the possession or enjoyment of the property 
during the lifetime of the donor. I am of the opinion that the 
transfer became effective upon the execution of the deed and the 
delivery of the securities in conformity therewith, and that the 
donees mentioned therein took a vested interest, liable, of course, 
to be defeated by their failure to survive the lifetime of the donor, 
or to any modification that might be agreed upon under its term 
between the trustee and the donor. It was, therefore, a perfected 
transfer in the nature of a gift inter vivos, and not taxable. (Estate 
of David, Surr. Decs. 1895, 263.) 
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It is claimed by and on behalf of the State that the power of 
revocation reserved jn the deed rendered the transfer, in its nature 
incomplete and ambulatory. It will be observed, however, that this- 
power to revocate or modify required the assent of both parties 
thereto. The trustee stands in the same position as the donor — if 
the trustee desired to modify the instrument, he might do so only 
with the consent of the donor ; and if the donor wished to modify 
the instrument, she could do so only with the consent of the trustee. 
For all practical purposes such a provision in the deed might have 
been omitted, for it simply states what would have been the right 
of the parties thereto under the law. As between the parties to the 
transaction, the effect of a gift, if completely executed, is to effectu- 
ally transfer the full title and ownership of the property from the 
donor to the donee — as much so as if the article had been sold for 
a valuable consideration. " It is not, then, in the power of either 
the donor or the donee to revoke it without the consent of the 
other." (8 Am. & Eng. Ency. of Law, 1339, and cases cited.) It is 
only when something remains to be done by or on behalf of the 
donor, which is not done before his death, that the gift fails to take 
tfiect. Submit order accordingly. 



MATTER OF OGSBURY. 

Supreme Courts First Department, Appellate Division r 

/uney 1896. 

Transfer tax ; naked trust created by decedent be/ore his death.J 
Where a decedent before his death created a trust of certain 
property with a reservation to himself of the income for life,. 
and a provision that the principal should go to persons desig- 
nated in his will, or in default of such nomination, to his next of 
kin, — Held, that this was a mere naked, revocable trust, and 
that at the donor's death the fund was subject to a tax under 
the transfer tax act.*" 



* Compare Matter of Green, ante, p. 184, and see note post, p. 195, 
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Appeal by William L. Ogsbury from an order of the 
Surrogate's Court of the county of New York, affirming a 
former order made by said Surrogate's Court fixing the 
respective interests of the beneficiaries in the estate of 
William M. Ogsbury, deceased, and the amount of the tax 
to be paid thereon under the legacy and inheritance tax 
law of this State. 

On November 5, 1885, the deceased executed and 
delivered to the United States Trust Company of New 
York city an indenture, wherein it was recited that the 
deceased was possessed of the personal property therein 
described, and desired to be relieved of the management 
thereof and to secure the benefits of the income thereof 
as a continual support during his natural life, and to 
secure the property to his devisees or next of kin as 
therein mentioned, and wherein, in consideration of seven 
dollars, and for the purpose therein set forth, he granted, 
sold and conveyed to the trust company, and its successors 
and assignors, personal property therein described, con- 
sisting of bonds and stocks and amounting to about 
$25,000 upon trust to receive the income and profits 
thereof, to pay the reasonable charges of the trust com- 
pany for executing the trust, and to apply the remainder of 
such income and profits to the use of the deceased during 
the term of his natural life, and upon his death to assign, 
transfer and convey the property and such other as the 
trust company might then hold in lieu thereof, to such 
person or persons and in such shares or proportions as 
•deceased should, in and by his last will and testament or 
instrument in the nature thereof, name, appoint and direct 
^* and, in default of such will or instrument legally made, 
and so far as the same should not extend, then to such 
person or persons as shall be entitled thereto as next of kin 
vf the said William M. Ogsbury under the laws of the 
State of New York then in force " for the distribution of 
the estates of persons dying intestate, and wherein the 
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deceased empowered the trust company to sell any of the 
securities therein described, and reinvest the proceeds 
thereof in other good and approved securities at any time 
the trust company should deem it necessary, proper or ta 
the advantage of the deceased to make such sales and rein- 
vestment ; such new investments to include bonds of raiU 
road companies that had not made default in the payment 
of interest within the eight years last past, secured by 
mortgage upon completed railroads, and also authorized 
and empowered the trust company to do any other act 
which might be necessary and proper for the care, manage^ 
ment, protection and preservation of the property de- 
scribed therein or of any such new investments. The trust 
company united in the indenture, accepting the trust 
created therein and covenanting to faithfully execute the 
same. Thereafter and on March lo, 1888, the deceased 
made a will, wherein, among other things, he directed that 
the property held by the trust company under the 
indenture of November 5, 1885, at the time of his death,, 
should be transferred and conveyed by the trust company, 
$1,000 to each of his three aunts named therein, $1,000 to 
a Mr. Martin and $2,000 to a Mrs. Youngs, and the bal- 
ance to his nephew, the appellant herein, to have and hold 
the same absolutely. Thereafter, and on April 19, 1889,. 
the deceased died and his will was admitted to probate. 
The appraiser, appointed by the surrogate, decided that 
the residue of the property, held in trust that went to the 
appellant, amounted to $19,491.42. The report of the 
appraiser was filed and the surrogate made the orders 
hereinbefore referred to, wherein, among other things, he 
determined that the property referred to in the indenture 
was taxable under the laws of the State above-mentioned 
and the nephew of decedent thereupon appealed. 

Hrldf that the property in question was subject to 
taxation under the inheritance tax law. Whether the 
indenture was made in contemplation of death, or to take 
effect, in whole or in part, after death, for the purpose of 
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the tax, is rather a question of law than of fact. The act 
of 1885, c. 483, as amended by Z. 1887, c- 7^3* which was 
in force at the time of the death of the deceased, pro- 
vided: ^' Section I. After the passage of this act all 
property which shall pass by will, or by the intestate laws 
of the State, from any person, who may die seized or 
possessed of the same, ... or any interest therein or 
income therefrom, which shall be transferred by deed, 
grant, sale, or gift made or intended to take effect in pos- 
session or enjoyment after the death of the grantor or 
bargainor to any person or persons, or to any body politic 
or corporate in trust or otherwise, or by reason whereof 
any person or body politic or corporate shall become 
beneficially entitled in possession or expectancy to any 
property or to the income thereof, . . . shall be and is 
subject to a tax," etc. 

The question is whether, under this statute, the 
principal of this property, which concededly came to the 
appellant and others after the death of the deceased, was 
taxable under this statute, considering the way in which 
it was transmitted from the deceased to these persons, and 
whether the property really passed by will or by the in- 
denture. The property in question was wholly personal 
in its character. 

No question is made by either party as to the legality 
of the trust established by the indenture in question. The 
only question we are interested in is as to the effect of the 
indenture upon the question of taxation under the statute. 
The claim made by the appellant is that by the indenture 
the absolute title passed to the trust company at the time 
the indenture was executed and delivered, and that no in- 
terest therein remained in the deceased, or passed under 
the will. These questions are not' free from difficulty, but 
it seems to us that it can hardly be said that under the 
indenture all interest in the property, which finally came 
to the appellant, passed to the trust company at the time 
the indenture was executed and delivered, and nothing 
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remained in the deceased, so as to pass under his will. It 
i¥as a mere naked trust, in which no third parties had any 
interest whatever. The trust company had no interest in 
the property, but only an interest in the income for the 
purpose of compensating itself for its services in the exe- 
cution of the trust. While the technical legal title may 
be said to have passed under the indenture to the trust 
•company, still the property and all interest therein really 
remained in the deceased, as much as though the inden- 
ture had not been made or delivered. 

It is not true that the trust was irrevocable. It is 
only in cases where other parties besides the persons 
creating the trust have an interest therein that the trust 
becomes irrevocable. We see nothing that would have 
prevented the deceased from revoking the trust if he had 
•desired to do so. No one had any interest to prevent his 
-doing so. The appellant and other appointees under his 
will had no such interest, because the deceased could 
have revoked this will and made another in favor of other 
parties, if he desired to do so. His next of kin referred 
to in the indenture had no such interest, because the de- 
ceased had power by will to secure the property to others 
and entirely exclude them from all interest therein. The 
property was to all intents and purposes the property of 
the deceased and subject to his sole power of disposition 
at any time before his death, or by will to take effect at 
his death, the same as if this indenture had not been 
made. See N. Y. Life Ins. & Trust Co. v, Livingston, 
133 N. Y. 125. 

We think the deceased retained, after the execution 
and delivery of the indenture in question, the ownership 
-of, or an interest in the property, which passed to the ap- 
pointees under the will so as to render it taxable under 
the provisions of the statute. The indenture made and 
delivered by the deceased to the trust company was in 
effect but little more than a power of attorney. Posses- 
sion of and the formal legal title to the property was pre- 
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sumably given to the trust company to enable it to colic :t 
the income and profits, and to pay them to deceased dur- 
ing his lifetime, and after his death to deliver the prop- 
erty to his appointees named in the will, or in default 
thereof to next of kin. There was no gift to the trust 
company, for there was no irrevocable disposition or de- 
livery of the property to it. It never became owner of 
the property. 

Opinion by WILLIAMS, J.: Van Brunt, P. J., Patter- 
son, O'Brien, and Ingraham, J J., concurred. 

Order afHrmed, with costs. 

Eugene L. Bushe, for the appellant. 

Emmet JR. OUott, for the respondent. 



MATTER OF BLISS. 



Supreme Court, Second Department j Appellate Division; 

June, 1896. 

Transfer tax ; exemption,'] That portion of a testator's estate 
which goes to persons specifically exempted by law from the 
payment of a transfer tax (L. 1892, c. 399, SS i» 2, 22) is to be 
deducted from the whole amount of the estate in determining^ 
whether or not the estate is large enough to require the payment 
of a transfer tax under said statute, upon bequests to other per- 
sons.* 

Appeal by Hubert G. Taylor, county treasurer of 
Kings county, from a decree of the Surrogate's Court of 
the county of Kings, entered in said Surrogate's Court on 
April 22, 1896, vacating and setting aside an order made 
and entered in said Surrogate's Court, on March 4, 1896, 
and declaring the transfer of property under the intestacy 

* See note following this case. 
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of Lathrop W. Bliss, deceased, to be exempt from tax- 
ation. 

Lathrop W. Bliss died intestate, leaving as next of 
kin one sister and two nephews, the children of a deceased 
sister. The net value of his estate to be distributed was 
$829.16. Of this sum $414.58 passed to the sister and 
$207.29 passed to each of the nephews. The county 
treasurer contends that the distributive shares of the 
nephews are subject to the transfer tax, because the: 
whole property of the deceased exceeds the sum of $500. 
This claim the surrogate overruled. 

m 

Held^ no error. Under the statute,* while the distrib- 

* The provisions of the act relative to taxable transfers of prop- 
erty (Chap. 399, Laws of 1892, reenacted by L. 1896, c. 908, §§ 220^ 
221, 242) controlling this subject are as follows: 

S I. A tax shall be and is hereby imposed upon the transfer 
of any property, real or personal, of the value of five hundred dol- 
lars or over or of any interest therein or income therefrom, in trust 
or otherwise, to persons or - corporations not exempt by law from 
taxation on real or personal property in the following cases : 

1. When the transfer is by will or by the intestate laws of 
this State from any person dying seized or possessed of the prop- 
erty while a resident of the State. 

2. Exceptions and limitations. — When the property or any 
beneficial interest therein passes by any such transfer to or for the 
use of any father, . . . sister, . . . such transfer of property 
shall not be taxable under this act, unless it is personal property of 
the value of ten thousand dollars or more, in which case it shall be 
taxable under this act at the rate of one per centum upon the clear 
market value of such property. But any property heretofore or 
hereafter devised or bequeathed to any person who is a bishop or 
to any religious corporation, shall be exempted from and not sub- 
ject to the provisions of this act. 

22. Definitions. — The words 'estate* and 'property/ as used 
in this act, shall be taken to mean the property or interest therein 
of the testator, intestate, . . . passing or transferred to those 
not herein specifically exempted from the provisions of this act, and 
not as the property or interest therein passing or transferred to in** 
dividual legatees, devisees. 

VouIIL— 13 '» 
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utive shares passing to the nephews do not exceed in the 
aggregate the sum of $500, still those shares will be sub- 
ject to taxation in case the whole property of the intes- 
tate passing to persons not by the act specifically ex- 
empted exceeds the sum of $500. The only question 
presented is, therefore, whether the sister of the intestate 
is " specifically exempted " by the statute. We think it 
clear that she is. The counsel for the appellant concedes 
that bishops and religious corporations are exempted from 
the provisions of the act, and that if any part of the es- 
tate had passed to them under the distribution, such part 
would not be considered in determining jvhether the prop- 
erty exceeded $500 or not. The exemption from tax- 
ation of devises or bequests to bishops and religious cor- 
porations is found in the same section as the exemption 
of the father, mother or sister, in case the personal prop- 
erty is less than $10,000. We think the father, mother or 
Bister is as truly exempted as the bishop or religious cor- 
poration. There is this and only this difference between 
these two classes : The bishop or religious corporation is 
specifically exempted in all cases ; the father, mother or 
sister, etc., are exempted only in case the estate does not 
exceed $io,ooo. But as to both these classes the exemp- 
tion is specific. As the distributive share passing to the 
sister was less than $10,000, it is not to be added to the 
distributive shares passing to the nephews in ascertaining 
whether such last-named distributive shares are subject to 
taxation. 

Opinion by CULLEN, J. All concurred. 

Order affirmed. 

Robert B. Back, for the appellant. 

Charles H. Otis, for the respondent. 
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Note on Taxable Interests Under Transfer Tax Act. 

Vaiu^ of estate cr interest^ Under the act of 1885 (c. 
483) as amended, the court held that the limitation of ^^500 
as to collaterals, and $10,000 as to lineals, did not apply to 
the whole estate of which tiie testator. died seized or pos- 
-sessed, but only to so much of it as passed to certain desig* 
nated persons, and if the specific interest transferred was 
less than the amount limited, it was not taxable, whatever 
the value of the whole estate left by the testator. Matter of 
Cager, iii N, Y, 343; Matter of Howe, 112 N. Y. 100; 
Matter of Sterling, 9 Misc, 224. The act of 1892 (c. 399) was 
-a fresh statute, repealing the former enactments, and revis- 
ing the whole law on the subject, and now forms article 10 
of the tax law of 1896 (c. 908). By section 22 of this act of 
1892, it was declared : " The words * estate ' and property 
as used in this act shall be taken to mean the property or 
interest therein of the testator, intestate, grantor, bargainor 
or vendor, passing or transferred to those not herein specifi* 
•cally exempted from the provisions of this act, and not as the 
property or interest therein passing or transferred to indi- 
vidual legatees, devisees, heirs, next of kin, grantees, donees, 

•or vendees The word transfer shall be taken to 

include the passing of property or any interest therein 
in possession or enjoyment, present or future, by inheritance, 
descent, devise, bequest, grant, deed, bargain, sale or gift, 
in the manner herein prescribed." (Same provision, Z. 1896, 
c. 908, § 242). 

Under this section (22), defining" property " to mean the 
property of the testator and not the property passing to indi- 
vidual legatees, the limitation of $10,000 made by section 2, 
is to be attached to the estate of the decedent, and not to the 
several and particular estate passing to the successor. See 
Matter of Hoffman, J143 N. Y. 327, where a legacy to the 
mother of decedent, though less than $10,000, was held sub* 
ject to the tax of one per cent., because the aggregate trans- 
fers by will to taxable persons exceeded that amount. The 
statute is still to be regarded as imposing a tax upon the 
shares of individuals, and the general theory of the tax re- 
mains the same as under the prior statute, although the 
aggregate transfer is made by section 22 the basis of the 
specific limitation. See also Matter of Taylor, 6 Misc. 277 ; 
& c, 27 Supp. 232 ; Matter of Flynn, 30 Supp. 388 ; Matter 
of Hall, 88 fiun, 68 ; s. c, 68 St. R. 538 ; 34 Supp. 616. 
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But in Matter of Skillman (lo Misc. 642 ; s. c, Gd St. R. 
140 ; 32 Supp. 780), it was held by the surrogate (Westches^ 
ter Co.) that the object of section 22 was to impose a tax 
upon the value of the legacy, etc., in the hands of the tes- 
tator or intestate, and not its value to the legatee or distrib- 
utee, shorn of interest until payable, in order to meet the 
decisions (Matter of Peck, 2 Con, 201 ; s. c, 24 Abd. JV. C. 
365 ; Matter of Underhill, 2 Con. 262 ; s^d contra. Matter of 
Bird, 2 Con, 376), hglding that the fair market value of each 
several transfer to legatees, to be fixed by the appraiser 
was not the amount given, but the amount less the interest 
to the time when it became payable to the legatee or trans- 
feree, and hence that a legacy of $500 to a collateral heir 
was not subject to the tax. The surrogate therefore held 
that distributive shares of the sons of the testator, less than 
$10,000 each, though amounting to more than that sum in 
the aggregate, were not taxable. 

The only property liable to the inheritance tax is that of 
which a person died seized or possessed. If that amounts 
to less than $500, the fact that the executor, for special 
reasons, and out of his own funds, purchases and takes an 
assignment of a legacy of $2,000 at its full face value, does 
not render tlie estate or legacy taxable. Matter of Weed, 10 
Misc. 628 ; s. c, 66 St R. 137. 

In determining the value of the personal property left by 
decedent, mortgage debts are not to be deducted. The real 
estate is the primary fund out of which the mortgages are 
to be paid, and the legatees take only the equity of redemp- 
tion. Matter of Sutton, 15 Misc. 659. And although the 
real and personal estate is given to the same persons, and 
the executors are autliorized' by the will in their discretion 
to pay mortgages from the personalty, such payment does 
not reduce the amount of the taxable personal estate. Mat- 
ter of Livingston, i App, Div. 568 ; s. c, 72 St. R. 552 ; 37 
Supp, 463. 

Trusts ; gifts causa mortis, etc.] Tlie statute when origin- 
ally passed and as it now stands contains provisions intend- 
ed to prevent an evasion of the tax imposed by means of 
a transfer of property during the lifetime of its owner. 
The tax is payable when the transfer is ** by deed, grant, bar- 
gain, sale or gift made in contemplation of the death of the 
grantor, vendor or donor, or intended to take effect, in pos- 
session or enjoyment, at or after such death." Z. 1896, c, 
908, § 220. Under this provision the transfer must be such 
as in good faith deprives the owner absolutely and irrevo- 
cably of the possession, title and enjoyment of the property 
during his lifetime. 
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Where the testator, after making a will in favor of his 
wife and children, conveyed his property in trust for the 
maintenance of himself and family, with a direction that at 
Ins death it be disposed of according to the provisions of the 
will it was held, that the legatees took by virtue of the will, 
and were subject to the tax under L, 1891, c. 215. (N. Y., 
Surr. Ct.)> Matter of Johnson, 47 St. R, 391 ; s. c, 19 Supp. 

963- 

But in Matter of Hendricks, 18 St, R, 989 ; s. c, 3 Supp. 

281, it was held that the statute (Z. 1885, c. 483) imposed a 
tax only upon the passing of property by will or the intes- 
tate laws, and, therefore, does not apply to a remainder 
limited on the grantor's death, by deed which was delivered 
and took effect in the grantor's lifetime, before the passage 
of the act ; the statute is not retroactive and only applies to 
to deaths after its enactment. 

One who takes property upon the execution of a power 
of appointment contained in a will, takes under and by vir- 
tue of the will, and if such person is not exempt under the 
act, the property which passed to him under the power is 
taxable {L. 1885, c. 483). Matter of Stewart, 131 N. Y, 274 ; 
aff'g 10 ^upp, 15. 

A bequest to executors individually, pursuant to an 
agreement betweeif them and the testator, by which a valid 
parol trust was created in favor of certain cliaritable corpor- 
ations which were exempt from taxation, was held not sub- 
ject to the legacy tax. Matter of Murphy, 4 Misc. 230 ; s. c, 
25 Supp. 107. 

And where the testatrix by will bequeathed all her prop- 
erty to her executor individually, but agreed with him, at 
the time of the making of the will, that the bequest should 
be in trust for her brother, such trust was held within the 
exemption of the statute, in Matter of Farley, 15 St, R, 727, 

The proceeds of a policy of insurance payable to tlie in- 
sured or his personal representatives form part of the assets 
of the decedent, pass under his will, or the statute of distri- 
butions, and are subject to tax. Matter of Knoedler, 140 AT. 
Y. 377 ; s, c, 55 St, R, 666i afif'g 68 ffutty 150 ; s. c, 52 St. 
R. 47 ; 22 Supp, 608. 

Gifts causa mortis are taxable under Z. 1885^ c. 483, as 
amended, Z. 1887, c. 713. ** This statute evinces the inten- 
tion of the legislature to subject to a tax all property which 
should be transferred by a gift to take effect after the death 
of the grantor or bargainor." Matter of Edwards, 85 Hun^ 
436 ; s. c, 66 St, R. 231 ; aff'd without opinion, 146 N. K 
380. A gift causa mortis delivered to another person thaa 
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the beneficiary was held taxable in Matter of Crosby, 46 5/. 
R. 442. 

Sums loaned by a testator to his sons, and which he 
directed by will should be included in his estate and divided 
equally among his children, the loans to be deducted from 
the shares of the children to whom made, are not advance- 
ments, but legacies subject to taxation. Matter of Bartlett, 
4 Misc. 380. 

A bequest of the residue, including a promissory note 
made by the legatee, renders the amount of the note subject 
to tax. Matter of Tuigg, 2 Con. 633 ; s. c, 15 Supp. 548. 

A bequest in payment of unsettled accounts and claims 
against testator, which in fact exceeded the amount of the 
legacy, is not taxable. Matter of Underbill, 2 Con, 262. But 
a legacy given to a physician in consideration of attendance 
*' without asking any reward for services," was held to be a. 
voluntary gift, subject to the succession tax, the legatee hav- 
ing preferred no claim for services. Matter of Doty, 7 Misc^ 
193 ; s. c, 56 Sf. jR. 626 ; 27 Supp. 653. 

Where testatrix bequeathed all her property to one H. **in 
consideration of a home for me at his house during my life, 
the will being executed pursuant to agreement, and the 
home provided as agreed, the legacy was held to be the 
payment of a valid claim, not a gift, anfl therefore not sub* 
ject to tax. Matter of Hulse, 15 oupp. 770. 

The supreme court has no original jurisdiction to deter*^ 
mine whether a trust fund is subject to the transfer tax.. 
Weston V, Goodrich, 86 Ifun, 194. 



ft* 



SHRADY V. LOGAN. 

Supreme Court y First Department ^ Special Term ; June^ 

1896. 

Marriage J annulment ; fraud^ The mere fact of tne, birth of aa 
illegitimate child before marriage, concealed from the husband^ 
is not such a fraud as to justify annulment of the marriage^ 
within the meaning of Code Civ, Pro.^ § 1743.* 

* See Fisk v, Fisk, 6 App, Div, 432; aff*g i A^. K. Ann, Cas. 
380, holding concealment of the fact of a previous marriage and 
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Shrady v. Logman. 
Trial by the court. 

Action by George Shrady against Georgiana M. 
Logan for anulment of marriage. 

After a conjugal connection of ten years, during which 
it is conceded the defendant conducted herself with irre- 
proachable propriety as a wife, and the parties lived to- 
gether in harmony and happiness, it is now sought to 
annul the marriage on the ground of the fraud of the de- 
fendant in concealing her ante-nuptial incontinence. The 
specific allegation of the plaintiff is that the defendant 
represented herself to be without vice or blemish in char- 
acter ; whereas, in fact, her conduct before the marriage 
had been lewd and corrupt, and, at the time of the mar- 
riage, she was the mother of an illegitimate child. 

Heldy that, supposing these facts to have been dis- 
guised from the plaintiff, and that he married the defend- 
ant in reliance on her good character ; still, upon the 
authorities, the deception does not seem to be such as to 
justify an annulment of the marriage contract. 

The Code authorizes a decree of nullity for " fraud '^ 
(§ 1743); but in the absence of statutory definition of the 
fraud that will avoid a marriage, to ascertain its nature 
and properties we must have recourse to the adjudications 
of the courts and the expositions of authoritative text- 
writers. Benton v. Benton, i Day^ iii, 113. The notion 
is not to be entertained that the marriage relation, the 
stability of which is sedulously cherished and supported 
by the law as a cardinal principle of public policy, is to be 
dissolved by those false pretenses that suffice for the rescis- 
sion of the ordinary contracts of commerce. RUMSEY, J., 
in Fiske v, Fiske, 6 App, Div. 432 ; Clarke v. Clarke, 1 1 
Abb. Pr. 228. Recurring, then, to the books for the sort 

divorce not such a fraud as to sustain an action for annulment of 
the marriage. 

See Note on Annulment of Marriage for Fraud, i N, V. Ann^ 
Cas, 382. 
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of fraud that will avoid a marriage, I find no trustworthy 
authority for the proposition, either in adjudged cases or 
in the doctrine of commentators, that the ante-nuptial 
issue of an illicit amour, concealed from the husband, is 
such a fraud in the constitution of the matrimonial relation 
as destroys its validity. For the fact of such issue merely 
proves ante-nuptial unchastity, and ante-nuptial unchastity, 
all agree, is not ground for a degree of nullity. In Scott 
V. Shufeldt, S Paige^ 43, the express reason of the decision 
was '' that the complainant was defrauded by the defend- 
ant by her inducing him to suppose he might be the 
father of her illegitimate child, when she in fact knew 
that it was not his, but the child of a negro." Upon this 
citation the plaintiff relies ; but obviously it gives no 
countenance to his present contention. Pregnancy with 
an illegitimate child at the time of the marriage avoids 
it, for the reason, as stated by courts and writers, that it 
disables the wife for the present discharge of her proper 
function — namely, giving offspring to her husband — and 
because it brings a bastard to his bed to compete for his 
fortune with his lawful issue. Manifestly neither of these 
objections is applicable to the case of a child born before 
wedlock. 

With all his zeal and research, the learned counsel for 
the plaintiff adduces no case in which it has been adju- 
dicated that the mere fact of the birth of an illegitimate 
child before marriage suffices to annul it. That the law 
should be so I readily concede. But I am to administer 
the law as I understand it to be, not as I conceive it ought 
to be ; and in the discharge of this duty I am unable to 
hold that, though the fact be as the plaintiff alleges, he is 
^entitled to an annulment of his marriage. 

Held^ also, that, preponderance of proof by which plain- 
tiff was required to support his allegation of deception is 
with the defendant in her denial of the deception, and shows 
that the plaintiff contracted the marriage with full knowk 
edge of the facts which he now urges for its repudiation. 
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Opinion by Pryor, J. 

Judgment dismissing the complaint on the merits with 
<:osts. 

Charles W. Coleman, for plaintifl. 

Britton H. Tabor ^ for defendant. 



HOORMAN V. CLIMAX CYCLE CO. 

Supreme Court, First Department, Special Term ; August ^ 

1896. 

Attachment ; affidavit ; absolute oath by affiant having information 
only.] Where an assignee of a claim procured a warrant of at- 
tachment on an affidavit which contained a positive averment 
of the necessary facts but which did not show how such facts 
came to the personal knowledge of the deponent, — HM, on 
motion to vacate the attachment on the papers, that it was not 
apparent that the deponent actually had, or from his situa- 
tion, probably had, personal knowledge of the facts, and that 
the affidavit was insufficient to sustain the attachment. * 

 Order affirmed by Appellate Division, Nov., 1896. Opinion 
by Williams, J. All concurring except Rumsby, J., dissenting. 

This case and Einstein v. Climax Cycle Co., post, p. 203, empha- 
sise the doctrine pointed out in the Note on Affidavits on Informa- 
tion and Belief (2 N. Y, Ann, Cas, 58) where it was shown that the 
tendency of the courts has been to give less and less probative force 
to affidavits made without actual knowledge, on the part of the af- 
fiant, of the facts concerning which the affidavit is made. Where 
by the terms of the affidavit it appears that the facts are sworn to 
only on information and belief the rules applicable thereto have be^ 
come reasonably well settled, and are set forth in the note above 
referred to. But where the facts are by the terms of the affidavit 
sworn to on personal knowledge the court has a more difficult prob- 
lem to solve. The authorities cited in these two cases, together 
with those found in the note {supra) ^ establish the principle 
that even in such cases the court will scan the whole affidavit to dis- 
cover whether or not the person making it can be reasonably pre- 
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Motion by the defendant to vacate an attachment 
made on the papers on which it was granted. 

The affidavit is by the plaintiff, and its allegations are: 
That the plaintiff is assignee of the claim ; that before 
and at the time of the transaction between his assignor 
and the defendant, he was a resident of the city of New 
York ; that the defendant is a foreign corporation, oi^an- 
ized and existing pursuant to the laws of Illinois, and 
having its principal place of business in the city of Cht* 
cago; that plaintiff's assignor, the New York Standard 
Watch Company — a domestic corporation — through its 
agent, sold to the defendant, at its request, certain goods; 
wares and merchandise, and delivered them to the defend- 
ant in Jersey City ; that said goods, wares and merchan- 
dise were sold at the agreed and reasonable price of $214^ 
which the defendant promised to pay to the New York 
Standard Watch Company; that no part thereof had 
been paid, although demanded ; and that plaintiff is en- 
titled to recover said sum of $214 over and above all 
counterclaims known to the plaintiff. 

Held^ that the affidavit was insufficient ; that of the 
facts, though affirmed absolutely, the plaintiff alleges no 
personal knowledge ; and no circumstances recited indi- 
cates an opportunity for him to be personally cognizant 
of them. It is not apparent that before the assignment 
of the claim to him he had any relations with either party 
to the transaction ; that he knew any officer or agent of 
either ; nor that any one of the circumstances he details 
occurred in his presence or within his observation. The 
contention is that plaintiff's unqualified allegation of the 
facts involves an implication of personal knowledge ; but 
the presumption is rather, that, if he had such knowledge^ 
he would have averred it. ** Presumptions cannot be in* 

sumed to have actual knowledge of the facts set forth. Crowns v. 
Vail, 51 /^»/r, 204, is a leading case on this point and is cited ia 
nearly all the decisions where this question has been raised. 
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dulged to sustain an attachment.'* Ladenburg v. Com- 
mercial Bank, 87 Hun, 269, 274. A verification of a 
pleading must affirm its truth *^ to the knowledge of the 
deponent." Cod^ Civ. Pro., § 526. In Buhl v. Ball (41 
Hun, 61) an affidavit by the agent of the plaintiffs stated 
that the plaintiffs' claim was $1,180 and interest over and 
above all discounts and set-offs, and that they were en- 
titled to recover that sum over and above all counter- 
claims known to them. On a motion to vacate the at- 
tachment, Md, *' that the affidavit was insufficient ; that 
although it stated in unqualified terms that the plaintiffs- 
were entitled to recover the sum named pver and above 
all counterclaims known to the plaintiffs, yet as nothing 
appeared in the affidavit which enabled the court to see 
how the deponent could know that fact, or which showed 
the relations existing between him and the plaintiffs to be 
such as to raise a presumption from the nature of the 
agency, that he might have personal knowledge as to thi& 
fact, the proof as to the existence of the fact was defec- 
tive." 'See, also, McVicker t/. Campanini, 5 Sufip. $77* 
Nat. Broadway Bank 7\ Barker, 16 Sufip. 75 ; Manufactur- 
ers' Nat. Bank v. Hall, 60 Hun, 466, 469 ; Mechanics, etc. 
Bank z/. Loucheim, 55 Hun, 396; Hill v, Knickerbocker,, 
etc. Co., 14 Supp. 517, 518 ; Thomas v. Dickenson, 11 Supp. 
436, 438 ; Ellison v. Bernstein, 60 How. 145, 147 ; Kahle 
V. MuUer, 57 Huft, 144, 145 ; Barstow v. Barling, 81 //««,. 
564, 565 ; Washburn v. Carthage, etc. Bank, 89 Hun, 397,. 
399; Crowns v. Vail, 51 Hun, 204, 206. Deposing to the 
facts only upon information and belief, the plaintiff should 
have stated the source of his information and the grounds- 
of his belief. Crowns v. Vail, 5 1 Hu?t, 204, 206 ; Thomas 
V. Dickenson, 11 Supp. 436; Nevada Bank v. Cregan, 17^ 
Jfisc. 241, and cases cited.^ 

 In Einstein v. Climax Cycle Co. [Supreme Court, First De^ 
partment. Special Term; October, 1896] another attachment on a 
siiiiilar affidavit was set aside upon motion of a junior attaching: 
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Opinion by Pryor, J. 
Attachment vacated with costs. 



creditor, the court applying the rule laid down in the case in the 
text. The opinion was as follows : 

Russell, J. — The motion to set aside the attachment in this 
action, being made by a junior attaching creditor, must be founded 
upon a strict legal right or it cannot be granted. It is not made 
for any irregularity, but upon the claim that the affidavit for the at- 
tachment was entirely insufficient to justify a process by which the 
defendant's property might be seized in advance of judgment. The 
affidavit is made by the assignee of the claim. Two jurisdictional 
averments were essential to support his application. First, the 
facts constituting' the cause of action, and, secondly, the non* 
residence of the defendant. The affiant swears to a positive 
statement as to each of these facts, but nowhere even hints at his 
means of knowledge or gives any circumstances by which such 
knowledge may be inferred. The events out of which the cause of 
action sprang necessarily arose before there could be an assignment 
of the cause of action, for no assignment could be made unless the 
cause of action were complete. There is no hint of any contiguity 
to either of the parties, of even the relation of agent or attorney 
and the only fact of which the affiant can have any presumed knowl- 
edge, from participation in any of the events which gave to him a 
right of action, is the assignment itself of the supposed claim. He 
is therefore presumed, upon a mere statement of his position and 
from the one event of the assignment which he does know about, to 
have believed that facts had theretofore happened which did form 
a cause of action, and makes his statement upon information which 
produced that belief. He does not state the sources of that infor- 
mation or grounds of that heWtl : nor does he state in his affidavit 
any circumstance which justifies the presumption of knowledge 
that the defendant is a non-resident. The theory of the verification 
of affidavits is that the courts may see that the affirmations of fact 
are made by a person who, from the situation, has a presumed 
knowledge of the events,'or who gives such reasonable statement Of 
the sources of information as to justify the court, judging from the 
^x /ar/^ affidavit alone, in coinciding with the reasonableness of 
the belief. Such an object is not served by the affidavit in this case 
and, for aught that appears, except for the bare fact of an assign- 
ment of the claim, the affidavit might have been made, as to the 
two principal facts to be alleged, by a stranger from the street. 
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Siillman F, Kneeland, for the defendant, and motion. 

Charles S, Sinsheimery for the plaintifl, opposed. 

This view is directly sustained by the General Term of the First De- 
partment in Crowns v. Vail, 51 Hun, 204, The counsel for the 
plaintiff here has an erroneous view of what was decided in Crowns 
V, Vail, as evidenced by the brief submitted by him in this action 
and which would have given this court a misleading view of that 
case, were it not for an examination of it. The counsel says in his 
brief: "Crowns v. Vail, 51 Hun, 20^ We have already referred 
to this case as authority to support our contention. In that case 
the affidavit was made by the plaintiff, who was the assignee of the 
claim. He did not swear that he had personal knowledge of the 
facts set forth ; he merely swore that he had personal knowledge 
of the contents of the drafts and certificates of deposit therein de- 
scribed. He did not swear affirmatively that he had any knowledge 
in regard to the delivery of those drafts, etc. Nevertheless the at- 
tachment was sustained." In that case a junior attaching creditor 
moved to vacate the attachment. The first question argued was 
whether the affidavit for the attachment was sufficient, and it was 
directly held that the affidavit of an attorney, though stating facts 
positively, could not be presumed to have been made upon positive 
knowledge, and that it must appear affirmatively, or by fair inference, 
that the affiant had personal knowledge of the facts stated by him ; 
that the affidavit in question was entirely insufficient, as the facts 
alleged must be presumed not to have been within the knowledge 
of the attorney and the sources of information and grounds of his 
belief should have been stated, A second question, however, arose 
in the case. The plaintiff then attacked the standing of the junior 
attaching creditor on the ground that he did not have a valid lien by 
attachment, and so could not raise the question. This necessitated 
an investigation into the strength of his moving papers for an at- 
tachment. He sued as assignee, but stated that he had possession 
of the drafts sued upon and personal knowledge of them, and the 
only criticism made upon his affidavit, apparently, was that he did 
not show a presumed knowledge sufficient to justify him in saying 
that no counterclaims or off-sets existed against the assignors in 
favor of the defendants. The court very clearly pointed out that 
this objection was untenable, because a different statement is re- 
quired in regard to counterclaims from that necessary in regard to 
the cause of action and the residence. The court only requires an 
averment that no counterclaims or off-sets known to the plaintiff 
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PENOYAR V. KELSEY. 

Court of Appeals ; October, 1896. 
[Affirming 3 App, Div, 618.] 

1. Attachment ; grounds ; misrepresentation to procure credit,^ A 
false statement in writing made by a debtor as to his financial 
responsibility or standing, made for the purpose of procuring 
credit, which does not come to the knowledge or notice of a 
creditor, until after credit has been given to the debtor, is in- 
sufficient to authorize the granting of a warrant of attachment 
under the clause of Code Civ, Pro., § 636, added by L. 1894, c. 

736.* 
-a. The same ; strict construction of statute,] The provisional rem- 
edy of attachment under the Code is not a mere enlargement 
of the common law process of attachment, but is a remedy cre- 
ated by statute, in derogation of the common law, and the 
statute must, therefore, be construed strictly in favor of those 
against whom it is employed. 

existed, and that statement was fully made in the affidavit of the 
junior attaching creditor. Hence the affidavit was held to be suffi- 
cient. Both by the authority of the opinion in Crowns v. Vail, 
and the weight of its satisfactory reasoning, is that case decisive of 
the present. The motion is granted. 



* This new clause of the statute has not received judicial inter- 
pretation prior to the decision in the text. None of the several 
other grounds of attachment (including that added by Z. 1895, c. 
$78, where the defendant has been continuously absent from the 
United States for more than six months) found in the statute, re- 
late to the creation of the debt, but relate either to the person of the 
'defendant, as non-residence, departure from the State, or conceal- 
ment therein, or to his property and the fraudulent disposition 
thereof. Any creditor could take advantage of any of these 
grounds, while, under the doctrine of the case in the text, the only 
creditor who can avail himself of the fraud in creating the debt is 
the creditor defrauded. 
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Appeal from an order of the Appellate Division of the 
Supreme Court, fourth department, which affirmed an 
order of the Special Term vacating an attachment. 

The appeal was allowed and a question certified for 
•determination by an order of the appellate division in 
the following form, viz,: " That an appeal to the court of 
appeals may be taken from the order and determination 
of this court heretofore and on March 14, 1896, made in 
this action, affirming an order heretofore and on Decem- 
ber 26, 1895, vacating a warrant of attachment heretofore 
made in this action, and this appellate Division hereby 
allows the same. 

** And it is hereby certified that a question has arisen 
under section 636 of the Code of Civil Procedure which 
provides that an attachment may issue, viz.: * Where, for 
the purpose of procuring credit, or the extension of credit, 
the defendant has made a false statement in writing, 
under his own hand or signature, or under the hand and 
^signature of a duly authorized agent, made with his 
knowledge, and acquiescence, as to his financial responsi- 
bility or standing,' whether an alleged false statement in 
writing by a debtor, which does not come to the knowl- 
edge or notice of a creditor until after credit has been 
given to the debtor, is sufficient to authorize the granting 
of a warrant of attachment under such provision." 

The motion to vacate was made upon the papers on 
which the warrant was granted upon the ground that the 
affidavits for the attachment failed to show that the 
plaintiffs relied upon the false representations of the 
defendants, or that such representations came to the 
notice or knowledge of the plaintiffs until after the debt 
in question had been contracted. 

He/d, that the affidavits were insufficient to support 

The rule requiring strict construction of statutes allowing attach* 
sient, seems to be well settled in this State. Matter of Denny, 2 
Jlill, 220 ; Rowell v, Hoare, 61 Bard, 266. 
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the attachment. The process of attachment, as it 
existed under the common law differed in its nature and 
object from the provisional remedy now known by that 
name. Itsoriginal purpose was to acquire jurisdiction of the 
defendant by compelling him to appear in court through 
the seizure of his property, which he forfeited if he did 
not appear, or furnish sureties for his appearance. Its 
present purpose is not to compel the appearance of the 
debtor, but to secure the debt or claim of the creditor. 
It exists as a provisional remedy, only when authorized 
by statute, and, as such, is comparatively recent in its 
origin. Code Pro. § 227; Code Civ. Pro. § 635. 

Owing to the statutory origin and harsh nature of this 
remedy the section in question should be construed, in 
accordance with the general rule applicable to statutes in 
derogation of the common law, strictly in favor of those 
against whom it may be employed. Sharp v. Speir, 4 
Hilly 76, 86. 

While the statute * prescribes the purpose of the false 
statement, it does not in ^terms prescribe the effect, nor 
require that the statement should result in procuring 
credit, yet it would be unreasonable to hold that the 
legislature intended a statement, which, although false 
and made with evil motives, was absolutely harmless, 
should be followed by such grave consequences. It would 
be an anomaly in commercial law to permit a wrongful 
act, that injured no one, to disrupt a man's business by 
allowing any creditor to seize his property at any time* 
The law furnishes a remedy only for such wrongful acts as 
result in injury. Although the statute is silent upon the 

 L, 1894, c. 736, § I, amending Code Civ, Pro,, § 636, by adding- 
as a ground of attachment, *' when, for the purpose of procuring 
credit, or the extension of credit, the defendant has made a false 
statement in writing, under his own hand or signature, or under 
the hand or signature of a duly authorized agent, made with his 
knowledge and acquiescence, as to his financial responsibility or 
standing. 
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subject, we think that the strict rule of construction that 
we have adopted requires us to hold that the false state- 
ment must be successful in procuring credit from some 
one in order to authorize an attachment. 

We think that the remedy, so far as it is based upon 
the clause under consideration, is confined to the creditor 
defrauded and that no one can resort to it except those 
who gave or extended credit to the debtor, relying upon 
his statement as true. The inconvenience and injustice 
resulting from any other construction is so manifest as to 
bear strongly upon the intention of the legislature, for a 
statute should be so construed, when the language will 
permit, as to make it practicable, just, and reasonably 
convenient. Rosenplaenter v, Roessle, 54 ^V. Y, 262, 265. 

It is unreasonable to suppose that the legislature in- 
tended that a single false statement should follow a man 
through life and expose his property to attack by his 
creditors, at any time they chose. This would virtually 
withdraw from his property, for all time, the safeguards 
which protect the property of all other persons. It would 
be perpetual outlawry applied to his property and would 
tend not only to drive him out of business, but to expel 
him from the State. It would violate every precedent and 
all analogies, and we think that if the legislature intended 
to impose such a severe penalty for possibly a single false 
step, it would have said so in plain terms. 

Opinion by Vann, J. All concur. 

Order affirmed with costs. 

Stillman F, Kneelandy for plaintiffs, appellants. 

Norman D, Fishy for defendants, respondents. 
Vol. III.— 14 
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PARKER V. SELYE. 

Supreme Court, Fourth Department^ Appellate Division ; 

Marc/i, 1896. 

1. Former <ution pending ; identity of relief attainable^ A com- 
plaint alleged that in an action by plaintiff against defendant 
and her husband and another to establish plaintiff's interest in 
certain lands, an interlocutory judgment had been rendered, 
adjudging plaintiff to be entitled to an undivided one-half of 
the property and requiring an accounting before a referee for 
proceeds of a portion sold by the husband under plaintiff's 
ix>werof attorney, and directing that defendant unite with her 
flusband in conveyances to the plaintiff of all that portion of the 
premises not theretofore conveyed pursuant to contracts of sale 
before made ; that after the commencement of such action a deed 
to defendant from her husband of certain lots, a portion of the 
premises, was placed on record, and that defendant now claims 
that the lots were conveyed to her prior to the commence- 
ment of the action and were unaffected by the interlocutory 
judgment therein, and the complaint demanded that the lots 
be declared subject to such judgment. It appeared by the 
complaint that no relief was sought against defendant in the 
former action, nor any claim made against her therein. Held, 
that the complaint was not demurrable as disclosing on its 
face that a former action was pending for the same cause ; that 
the rights of the defendant in the lots under her deed could 
not be determined in the former action without an amended or 
supplemental complaint therein ; and that the allegation of the 
complaint in this action of the filing of the complaint and 
notice of pendency of the former action did not show that de- 
fendant was bound by the judgment therein as to her deed.* 

3. The same ; action when petidingj] A former action is to be deemed 
still pending where only an interlocutory judgment directing 
an accounting preparatory to final {judgment has been en- 
tered. 

Appeal by the plaintiff, Josephine S. Parker, from a 
judgment of the Supreme Court in favor of the defendant, 

* See, Note on Defense of Former Action Pending at the end 
.of this case. 
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Anna G. Selye, entered upon the decision of the court 
rendered after a trial at the Monroe Equity Term, sus- 
taining a demurrer to the complaint in this action for the 
reason that it appeared by the complaint that another 
action was pending between the same parties for the same 
cause. 

Lewis Selye of Rochester, N. Y., deceased, was the 
owner of about thirty-two acres of land, in the city of 
Rochester, of great value. He died intestate, leaving as 
his heirs at law his granddaughter, Josephine S. Parker, 
the plaintiff and appellant here, and his son, De Villo W. 
Selye ; but the property was largely incumbered by vari- 
ous mortgages which the deceased had executed. The com- 
plaint in this action alleges in substance that on February 
i6, 1893, the plaintiff commenced an action in the 
supreme court against the said De Villo W. Selye and the 
defendant Anna Selye for the purpose of asserting the 
plaintiff's rights in the said real estate and having it ad* 
judged that she was the owner of an undivided half there- 
of; that such action was brought to trial on May i8, 
1894, and an interlocutory judgment was entered in said 
action by which it was adjudged that title to the premises 
inured to the benefit of Selye and the plaintiff as tenants 
in common ; that on December 15, 1893, a deed from 
De Villo W. Selye to his wife (the defendant here) of 
twentyone building lots, parts of said premises, was 
placed upon record in Monroe county clerk's office. The 
complaint refers as a part of it to the complaint in the 
original action and to the judgment roll in that action, and 
states " that said complaint and notice of pendency of the 
said action were filed in the clerk's office of Monroe 
county on February 16, 1893 ;" that the plaintiff succeeded 
in such action, and an interlocutory judgment was entered 
therein adjudging her to be entitled to an undivided one- 
half of the property, and requiring the said De Villo 
AV. Selye to account for the proceeds of that portion of 
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the property which he had sold under a power of attorney 
from the plaintiff, and that an accounting be had before 
Arthur E. Sutherland as referee. By reference to the 
complaint in the original action it appears that the plaint- 
iff in this action was the plaintiff therein, and that De 
Villo W, Selye, Anna G. Selye, his wife, and Selye Park 
Building Lot Association were the defendants. No relief 
was sought therein against the defendant in this action, 
nor any claim made against her, and indeed she is only 
mentioned in the title of the action as the wife of De 
Villo W. Selye, but the decision of the court and the judg- 
ment in the former action directed that she should execute 
in conjunction with her husband and deUver to the plaint* 
iff a deed of conveyance of all that portion of the premises 
which had not been conveyed pursuant to contracts of 
sale theretofore made. The complaint in this action 
further alleged *' That defendant now claims that said lots 
were conveyed to her by De Villo W. Selye prior to the 
commencement of said action (the first action), and that, 
therefore, they are not in any manner affected by said 
action or said judgment." The relief demanded in this 
action is that the real estate described in the deed to the 
defendant be subject to the judgment in the first action 
and for such further relief as the court might grant. 

Heldy that the demurrer should have been overruled. 
The demurrer to be successful must establish the fact 
from the face of the complaint that another action is 
pending for the same cause between the same parties. 
Code, § 488, subd. 4. The first action is undoubtedly 
pending as to the defendant De Villo W. Selye, as only 
an interlocutory judgment has been obtained therein and 
an accounting ordered preparatory for final judgment 
which must be obtained before the action can be regarded 
as terminated. The parties in the first action were the 
plaintiff in this, the defendant herein with her husband 
and one other defendant. So far as the parties here are 
concerned, they may be regarded as the same parties^ 
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though not all of the parties in the first action. The 
difficulty with the demurrer lies in the fact that it does 
not appear upon the face of the complaint that the pres- 
ent action is for the same cause as the first. The first 
action, was aimed at the husband, De Villo W. Selye, to 
compel him to account for the interest of the plaintiff in 
the property, and in that action no relief was sought by 
the complaint therein against the defendant here. It is 
true that the decision of the court and the judgment 
direct that she shall unite with her husband in the con- 
veyance as above stated, but there is nothing in that 
judgment which grants or anticipates the relief sought in 
this action. The relief here sought is to bind the defend- 
ant, who claims to be the grantee of her husband of a 
portion of the lands in controversy, by the judgment in 
the former action. The deed under which the defendant 
here claims was recorded subsequent to the commence- 
ment of the first action, and no mention thereof appears 
in the complaint in that action, and the rights of the 
defendant under said deed could not be determined in 
that action without an amended or supplemental com- 
plaint therein, alleging the fact of the giving of such deed 
and the fraudulent character of the transactioi], and there 
is no rule of law which requires a party to file a supple- 
tnental complaint. It is not compulsory. Geery v. 
Webster, 1 1 Hutiy 430 ; Cordier v. Cordier, 26 How, Pr, 
187. The rule in equity is that it must appear that the 
whole effect of the second suit be attainable in the first 
(Bradley v. Bosley, I Barb. Ch, 125), and this rule is 
founded in reason. Geery v. Webster, supra ; Matter of 
Hood, 27 Hun, 579, and cases cited. The allegation in 
the complaint of the filing of the complaint and the notice 
of pendency in the first action as above quoted does not 
show that the defendant was bound by the proceedings in 
the first action under Code Civ. Pro., § 1671.* It will be 

* This section provides that " the pendency of an action is con- 
4Knictive ooticefrom the time of so filing the notice, only to a pur* 
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seen by this section that the defendant is only bound to 
the same extent by this notice that she was bound by the 
proceedings in the former action, and as those proceed- 
ings did not embrace the deed in question, or the con- 
troversy arising thereunder, this notice does not aid the 
defendant. Besides, this notice only affects a purchaser 
or incumbrancer from a defendant with respect to whom 
the notice is directed to be indexed as prescribed in sec- 
tion 1672, and by that section the clerk must index the 
name of each defendant specified in a direction appended 
at the foot of the notice and subscribed by the attorney 
for the plaintiff. The complaint contains no allegation 
that this was done or that the indexing was against the 
name of De Villo W. Selye, the defendant's grantor. 
Indeed, this section of the Code (1671) has no application 
to a party to an action who has been duly served with 
process therein. A party has notice from the complaint 
of the purpose of the action. This notice is merely a 
statutory substitute for actual notice to the subsequent 
purchasers and incumbrancers. Hall z/. Nelson, 14 Haw* 
Pr. 32. 

Opinion by Ward, J. All concurred. 

Interlocutory judgment reversed, with costs, and 
demurrer overruled, with costs, with leave to defendant 
to answer upon payment of the costs of the appeal and of 
the demurrer. 

Quincy Van Voorhis, for the plaintiff, appellant. 
William T. Cogswell^ for the defendant, respondent. 

chaser or incumbrancer of the property affected thereby, from and 
against a defendant with respect to whom the notice is directed to 
be indexed, as prescribed in the next section. A person whose con- 
veyance or incumbrance is subsequently executed or subsequently 
recorded is bound by all proceedings taken in the action, after the 
filing of the notice, to the same extent as if he was a party to the 
action. ** 
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Note on Defense of Former Action Pending. 

1. In general. 

2. Priority of action. 

3. The same relief. 

4. The same evidence. 

5. The same jurisdiction. 

6. Foreign attachments. 

7. Actions at law and in equity. 

8. Actions ex contractu and ex delicto^ 

9. Splitting cause of action. 

10. Second action by assignee. 

11. Former action BY defendant. 

12. Pending appeal. 

13. Pending arbitration. 

14. Counterclaims. 

15. Former action unauthorized. 

16. Ejectment. 

17. Foreclosure. 

18. Proof without pleading. 

19. Discontinuance of former action. 

1. In gen€ral,'\ The general principle that a former 
action pending between the same parties for the same cause 
of action, is a good plea in abatement of a second suit, is 
well settled in this and other jurisdictions. 

But this general rule is subject to many modifications as 
to which the law in some particulars is not clearly settled 
by the authorities, and the decisions in different jurisdic- 
tions are not altogether harmonious. For example, as will 
be seen by the cases cited below, as a rule the pendency 
of a suit in a foreign jurisdiction between the same parties 
for the same cause of action is no bar to a similar action in 
this State. Nor is an action in a Federal court, notwith- 
standing such court is situated in this district, although in 
some other jurisdictions, the rule is otherwise. Where a for- 
eign attachment has been granted, there are recent as well 
as earlier authorities holding both that it is and that it is 
not a bar, as will be seen from the cases cited hereafter.. 
Where one action is in equity and the other at law, the gen- 
eral rule is that one does not abate the other, subject to the 
exception, however, that under our Code pleading, where the 
form if not the substance of both actions is the same, there 
may arise cases where one would be a bar to the other, pro- 
viding the same relief could be secured in the first action as 
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in the second. And again an action ex contractu is generally 
held not to abate an action ^jic delicto^ and tnce versa, 

2. Priority of acii<m.\ Where the object of two legal pro- 
ceeding^ is the same, the proceeding should be continued 
where process first issued ; and this although the second 
action was commenced without notice of the pendency of 
the first. Kimball v, Mapes, 19 W. Dig, 481 ; aff'd 98 N, 
V. 629. 

The pendency of two suits for the same cause of action 
cannot be pleaded in abatement of each other, unless com- 
menced at the same time. Haight v, Holley, 3 Wend, 258. 

Where two actions are commenced on the same day the 
court may proceed to judgment in the one first ready for 
trial since the law does not regard fractions of a day. Mid- 
dlebrook v, Travis, t% Hun^ 155 ; s, c, 5a St, R, 231 ; 22 
Supp, 672. 

3. The same relief,'^ The pendency of a former action 
between the same parties for the same cause may be pleaded 
in abatement if a judgment in such action would be a bar 
to a judgment in the second action ; and it is immaterial 
that the form of the two actions be different, or that there 
were additional parties defendant in the former suit, if each 
action is predicated upon substantially the same facts as 
respects the defendants named in both. Beyersdorf v. 
Sump, 39 Minn, 495 ; s. c, \2 Am, St. R, 678. 

Where there are two proceedings pending for the same 
object, the proceedings first commenced are a bar to those 
commenced afterwards. The principle governing such 
cases is, that if full relief can be had in the one proceeding 
or action, no other shall be allowed. Rogers v. King, 8 
•Paige^ 210 ; Groshon v, Lyons, 16 Barb. 461. 

The former action may be a bar to the second because of 
the election of remedies made by the plaintiff in the first 
action. See Morris v, Rexford, 18 N, Y, 552 ; Bach v^ 
Tuck, 126 N. Y. 53 ; s. c, 36 St, R, 363 ; Bowker Fertilizer 
Co. V, Cox, 106 JV^. Y. 555 ; Witty v, Campbell, 44 N, K. 
410. 

The pendency of a former action is pleadable in abate- 
ment although the plaintiff in the second suit asks for ex- 
tended relief. Ward v. Gore, 37 Haw.. Fr. 119. Two 
actions for an account. 

The pendency of a former equitable action cannot be 
pleaded in abatement unless it appears that the whole effect 
of the second suit is attainable in the first ; though the 
plaintiff may, under the Code, file a supplemental com- 
plaint, setting forth a transfer of title pendente lite^ he is not 
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bound to do so, but may resort to a second suit. Geery 
V. Webster, 1 1 Hun 428. 

Where tlie matter of a second suit in equity is incidentiil 
to the matter of the first, a plea of former suit pending is 
sustainable ; the plaintiff should amend his original bill or 
file a supplemental one. Dickinson v. Cod wise, 4 Edw. Ch. 

341- 

The pendency of a suit for a dissolution of a partnership 

and an account, which involves the real estate of the firm, 

may be pleaded in abatement of an action for partition. 

Danners v. Dorrity, 14 ^4^^. Fr. 206. 

The pendency of an action in the supreme court against 
executors to recover a legacy is a bar to subsequent pro- 
ceedings before the surrogate by the plaintiff against the 
-executors for an accounting and payment of the legacy. 
Lewis V. Maloney, 12 Hun, 207 ; Contra, Bloodgoodt^. Bruen, 
2 Bradf. 8 ; Rogers v. King, 8 Paige^ 10. 

See also Ganock v, Vandervort, 128 N, Y, 374, where it 
was held that proceedings in a surrogate's court to deter- 
mine as to the distribution of a decedent's estate under a 
will was a bar to an action by one of the executors in the 
supreme court for a construction of the will as to the same 
matter, following Schuele v, Reiman, 86 N, Y, 270. 

In a statutory action for injury to abutting lands by 
reason of change of igrade, it is no defense that there is 
■another action pending for an injury to the plain tifif's pos- 
session of the lands in the street. Matter of Wiley, 52 Hun^ 
382 ; s. c, 5 Supp, 2^1. 

4. The same evidence.] The''question whether or not two 
causes of action are the same is determined by the fact as to 
whether or not the same evidence will support both. Rice 
t/. King, 7 Johns. 19 ; Miller v. Maurice, 6 Hilly 114 ; John- 
son V, Smithy 8 Johns, 383. 

5. The same jurisdiction^ The pendency of an action in a 
foreign State is no defense to a similar action in this State. 
Reed v. Chilson, 40 St, R. 960 ; Hadden v, St. Louis, Iron 
Mountain & S. R. Co., 57 How. Pr, 390 ; Bowne v. Joy, 9 
Johns. 221 ; Cook v. Litchfield, 5 Sandf, 330 ; Douglas v. 
Phcenix Ins. Co., 138 N. Y. 209. 

** At common law the pendency of another suit for the 
same cause could, at most, only be pleaded in abatement ; 
but where the former action is in a court of the United 
States or a sister State, it is no stay or bar to a suit in the 
courts of this State. A recovery in one might be pleaded to 
the further continuance of the other, but until that was 
obtained, each might proceed to judgment and execution 
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when satisfaction of either would require a discharge of 
both." Oneida County Bank v. Bonney, loi JV. V. 173, at 
P« 175 » citing Walsh & Gallagher v. Durkin, 12 Johns. 99 ; 
Mitchell V, Bunch, 2 Paige^ 606, 620 ; Burrows v. Miller, 5 
How, Pr. 51 ; Cook v. Litchfield, 5 Sandf, 330. Oneida 
County Bank v, Bonney (supra) was followed in Litchfield 
V. City of Brooklyn, 13 Misc, 693 ; s. c, 69 5/. P. 171 ; 34 
Supp, 1090. See also Reedtf. Chilson, 16 Supp. 744 ; s. c, 40 
StP. 960 ; Williams v. Ayrault, 31 Barb. 364. 

But it has been held in other jurisdictions that the pen- 
dency of another action for the same cause in the circuit 
court of the United States, having jurisdiction, is a good 
plea in abatement in the State courts for the same district. 
Smith V. Atlantic Mutual Fire Ins. Co., 22 New If. 21* 
Otherwise if it be for a district in another State. Sloan 9. 
McDowell, 75 N. C 29. 

The pendency of a prior suit in a State court, is not a 
bar to a suit in a circuit court of the United States, or in 
the supreme court of the District of Columbia, by the same 
plaintiff against the same defendant, for the same cause of 
action. Stanton v, Embrey, 93 U. 5. 548. 

It is no ground for staying proceedings in an action in 
England, that proceedings are pending between the parties 
for the same cause of action in the United States. Cox v^ 
Mitchell. 7 C, £. {N. S.) 55. 

6. Foreign attachment.\ The question of whether or not 
a foreign attachment by the same plaintiff for the same 
cause of action may be successfully pleaded in abatement of 
a subsequent action here, cannot be deemed satisfactorily 
settled. The case of Embree v, Hanna, 5 Johns. loi, is an 
early authority by [an eminent judge (Chancellor Kent), 
which has been considered in some of the cases as deciding 
that it is a bar, although in a recent case, considered here- 
after, it is denied that this case is an authority for that prop- 
osition. 

In Crossman v. Universal Rubber Co., 127 i\r. K. 34, 
the case of Embree v, Hanna (supra)^ is cited with approval 
and it is said at p. 39 : ** When it appeared, as alleged, 
that the plaintiffs had taken the proceedings by attachment, 
and in the chancery suit in that State (New Jersey), their 
pendency there, presumptively operated by way of abate- 
ment of the present action, else the plaintiffs may have had 
the means of twice collecting the same debt against the 
defendant. The plaintiffs, however, if the facts permitted, 
may have shown that those proceedings had been discon- 
tinued, or, as they did not charge the defendant personally 
with the debt, that neither of them was effectual to produce 



NEW YORK ANNOTATED CASES, 21» 

Note on Defense of Former Action Pending. 

any fund to apply upon their claim, or that they could be 
productive of a sum applicable to it, sufficient partially 
onlyy and to what extent to satisfy it." For excluding evi- 
dence to prove that the attachment suit had been discontin* 
uedy or that the plaintiff could recover anything in it, the 
court reversed the judgment of the lower court which had 
been rendered in favor of the defendant. It would certainly 
seem from the language here used, that an attachment suit 
in another State by the same creditor would be presump- 
tively abate an action here by the same creditor ; and would 
abate it in any case up to the amount secured by the cred- 
itor in such foreign attachment ; leaving the plaintiff the 
right, as in other cases, of discontinuing the attachment suit 
even after kn answer had been put in setting up the attach- 
ment suit in abatement of the action begun here. 

In Embree v. Hanna (supra) the plaintiff had a creditor 
in Maryland who had attached his claim against the de- 
fendant in the courts of Maryland, and it was held by 
Chancellor Kent that this was a good defense to the action 
here. In the course of his opinion the Chancellor said : 
*' Nothing can be more clearly just than that a person who 
has been compelled by a competent jurisdiction to pay a 
debt once should not be compelled to pay it over again. It 
has accordingly been a settled and acknowledged principle 
in the English courts, that where a debt has been recovered 
of the debtor under this process of foreign attachment in 
any English colony or in these United States, tlie recovery 
is a protection in England to the garnishee against his 
original creditor, and he may plead iE in bar. ... If 
then the defendant would have been protected under a re- 
covery had by virtue of the attachment, and could have 
pleaded such a recovery in bar, the same principle will sup- 
port a plea in abatement of an attachment pending and 
commenced prior to the present suit. The attachment of 
the debt in the hands of tlie defendant fixed it there in 
favor of the attaching creditors ; the defendant could not 
lawfully afterwards pay it over to the plaintiff. The attach- 
ing creditor acquired a lien upon the debt binding upon 
the defendant, and which the courts of all other govern- 
ments, if they recognize such proceedings at all, cannot fail 
to regard." 

Many cases are cited in favor of the proposition that an 
attachment in a foreign jurisdiction is a bar to an action 
subsequently brought on the same claim in this State. Sar- 
gent V, Sargent Granite Co., 6 Misc. 384 (N. Y. Com. PI., 
Gen'l Term), rev'g 3 Jlfw. 325, is the only recent case which 
has been found in this State where the doctrine is announced 
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without qualification that an attachment in a foreign juris- 
diction by the same creditor is not a bar to a subsequent 
action for the same cause by the same party in this State. 
In tlie opinion in that case, Pryor, J., says, that Embree 9. 
Hanna (supra) is not in conflict with the views there 
expressed. 

In Trubee v, Alden, 6 Ifun, 79, the plaintifiE began an 
action in Connecticut in which personal property was 
seized upon process issued by tiie courts of that State, and 
subsequently the defendant secured a release of the prop- 
erty by giving a bond for $14,000, at which amount the 
property was appraised. Subsequently the plaintiff began 
an action in this State and also secured an attachment here 
and the General Term of the First Department reduced the 
amount of the attachment so as to cover the amount of the 
plaintiff's claim less the value of the property attached in 
Connecticut. It is said in that case by Davis, P. J., that if 
tlie plaintiff should choose to abandon the proceedings in 
Connecticut, even after the others had been begun here, she 
could have an attachment here for the full amount of her 
•claim. " But," he says: '* I think the courts of this Stateought 
not to surrender their discretion over provisional remedies 
by holding that because actions may be brought here for 
the same causes for which suits are pending in other States, 
that, therefore, pending such actions the plaintiff may arrest 
persons or attach property, regardless of the same or similar 
steps taken in other suits." . 

There is a dissenting opinion in this case by Brady, J., 
in which he contends that the proceedinfirs in Connecticut 
were no bar whatever to the attachment for the full amount 
here. 

If the principle announced in this case were carried to 
its logical conclusion it would seem to follow that if prop- 
erty of the full value of the plaintiff's claim had been at- 
tached in the foreign jurisdiction, it would certainly be a 
bar to any provisional remedy of a similar nature here, but 
Sargent v. Sargent Granite Co. (supra) is an authority for 
the proposition that even then it would not abate an action 
here for the same remedy, although the doctrine of the last- 
mentioned case seems to conflict with the language quoted 
from Grossman v. Universal Rubber Co. (antej p. 318. 
When the last-mentioned case was before the court of 
appeals on another appeal (131 N. V. 636) it was said: 
-** Upon a former appeal it was held that . . • the ten- 
dency of the attachment proceedings instituted by the plaint- 
iffs in the circuit court of Hudson county, New Jersey, and 
of the suit in chancery in that State brought by them fot 
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the sequestration of defendant's property for the payment 
of its debts, were available as a plea in abatement, unless it 
could be shown that sucii proceedings and suit had termi- 
nated, or that nothing had been or could be realized there-* 
from for the payment of the defendant's indebtedness to^ 
the plaintiffs. Upon the trial now under review it was es- 
tablished beyond controversy that the attachment proceed- 
ings had been effectually discontinued, and they, therefore, 
cannot be further relied upon as a defense to this action." 
This would seem to be a direct adjudication that the pen. 
dency of a foreign attachment is a good plea in abatement 
of a subsequent action brouglit in this State. 

In Douglass v. Phoenix Ins. Co. of Brooklyn, 138 N, F. 
209, the creditors of a person to wliom the defendant, a 
domestic corporation, was indebted, secured a warrant of 
attachment in Massachusetts and served it upon the com- 
pany's agent in that State. Subsequently the creditor of the 
company began an action in this State to recover the 
amount due to him from the company and the defendant set 
up the pendency of the attachment suit in abatement of the 
action here. — Held^ on demurrer to the answer that this de- 
fense was untenable. The reason for this decision in that 
case is found on p. 220, where it is said: ''We think the 
rule is that a domestic corporation at all times has its ex- 
clusive residence and domicile in the jurisdiction of its 
origin, and that it cannot be garnisheed in another jurisdic- 
tion for debts owing by it to home creditors, so as to make 
the attachment effectual against its creditors in the absence 
of jurisdiction acquired over the person of such creditor.'" 
It is thus seen that the decision|in that case was not made 
squarely on the point that a foreign attachment ^was not a 
bar to an action between the same parties in this State, nor 
that an attachment by way of garnishment of the claim of 
the plaintiff against the defendant by a creditor of the 
plaintiff in the foreign State was such a bar. And the 
further grounds of the decision, as stated by the court at p. 
217, seem to confirm that view: " The right of the plaintiff 
to prosecute his action in the courts of his own State cannot 
be defeated by the pendency of attachment proceedings in 
another jurisdiction by a creditor there, to reach the debt 
owing to the plaintiff by the defendant,[^where the only 
claim of jurisdiction by the foreign court rests upon statu- 
tory authority to seize the debt by and through process pro- 
ceedings against the agent of a corporation of this State 
who owes the debt, but which has an agent in the State 
where the seizure is made." And in fact Embree v, Hanna,. 
5 Johns. loi, is cited with approval in that case, at p. 219. 
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The case of Osgood v. Magutre, 6i ^. K. 524, is some- 
times cited in the digests as an authority for the proposition 
tliat a foreign attachment is not a bar to a subsequent 
action on the same demand here; but an examination of 
that case discloses the fact that the decision was not to this 
effect. It was simply decided there that a foreign attach- 
ment against a corporation was invalid so far as this State 
was concerned which pretended to attach property the situs 
of which was at the time in tiiis State. 

In Hecker v. Mitchell, 6 Duer, 687; s. c, 5 AM. Pr. 453, 
it was held that in an action upon a promissory note, it was 
no defense that one of the plaintiffs had commenced an 
action in another State, by attachment of the defendant's 
property. 

The pendency of a suit in a State court of another State 
in which property enough to satisfy the demand has been 
attached, is ground for abatement of a suit in a United 
States circuit court. Lawrence z;. Remington, 6 Biss.(C. 
C.) 44; Nelson v. Foster, 5 Id, 44; United States v. Dewey, 
6 Id. 501. 

7 . Actions at law and in equity,"] The fact that another action 
is pending between the parties, although founded on the 
same indebtedness or liability, does not abate an action of 
common law cognizance, unless the prior action is also a 
common law action of the same nature with the second one. 
While a double satisfaction is never allowed, concurrent and 
cumulative remedies are not forbidden. Thus, proceedings 
in rem and in personam to collect the same demand do not 
necessarily interfere until satisfaction is obtained in one. 6 
Wait's Actions &* Def, 397. And in Draper v, Stouvenel, 38 
N, Y, 219, it is said that the pendency of an action in equity 
is not available as a defense to an action at law if both are 
necessary for the relief of the plaintiff. And in Gambling 
V. Haight, 59 N, Y. 354, it was held that an action upon a 
promissory note given by a subcontractor, as collateral 
security for the payment of the work contracted to be done 
by him may be maintained simultaneously with proceedings 
to enforce a mechanic's lien filed by him against the prem- 
ises ; but there can be but one satisfaction. 

A mortgagee, while prosecuting an action to foreclose a 
mortgage in which he asks that execution may be awarded 
him for any balance left unpaid by the proceeds of the sale 
of the mortgaged premises, cannot at the same time main- 
tain an action on the law side of the court on the note or 
bond given for debt secured by the mortgage. Anderson v. 
Pilgrim, 30 .S". C, 499 ; s. c, 1^ Am, St. R, 917. But where 
several notes« maturing i\i different times, are secured by 
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one mortgage, and an action to foreclose it is commenced, 
based on one of the notes tlien overdue, the mortgagee may 
maintain an action at law on another of the notes when it 
matures and while the foreclosure suit is still pending. Id, 
The pendency of an equitable suit to restrain the defend- 
ant from assigning his property, with preference in fraud 
of a special agreement with the plaintiff, is no bar to an 
action at law for the recovery of the debt. Paige tf. Wilson, 
<8 Bosw. 294. 

A mechanic's lien is a cumulative remedy, and the fact 
that such a lien has been filed does not constitute a defense 
to an action on the claim. Biershenk z/. Stokes, i8 Supp, 
^54 ; s. c, 46 St R. 179 ; rev'g 43 Id. 788 ; Cremin v, 
Byrnes, 4 E. D. Smith, 756 ; Maxey v, Larkin, 2 Id. 540 ; 
Pollock V. Ehle, 2 Id. 541 ; Gridley v. Rowland, i Id. 670. 

But a pending action at law is a defense to a suit to 
foreclose the lien. Webb v. Van Zandt, 16 Abb. Pr. 190. 

In an action for the price of work, labor and materials, 
in the erection of a building, the pendency of a proceeding 
under the mechanic's lien law was held a good defense in 
Ogden z/. .Bodle, 2 Duer^ 611. 

8. Actions ex contractu and ex delicto^ Where two persons 
owning a draft in common agreed upon the amount of their 
respective shares, and the plaintiff endorsed it and by agree- 
ment it was turned over to a third party for collection, and 
the other part owner afterwards wrongfully secured posses- 
sion of the draft and denied the plaintiff's part-ownership 
therein, and such endorser began two actions, one for the 
specific performance of the contract concerning the disposi- 
tion of the proceeds of the draft and the other for the con- 
version of his undivided share of the draft, — Held^ that the 
action for specific performance was not a bar to the action 
for conversion. Lawatscli v. Cooney, Zd Hun, 546 ; s. c, 
€7 St. R, 520 ; 33 Supp, 775. 

In Witty V. Campbell, 44 N. Y, 410, an attachment had 
been issued and the sheriff had levied upon certain property 
in the possession of one Kingsley. Thereafter the plaintiff 
in this action began a replevin suit against the sheriff, but 
the sheriff gave a bond and kept possession of the property 
and sold it under an order of the court. Subsequently 
Kingsley assigned his interest in the proceeds of tiie sale to 
the plaintiff and upon his motion the attachment was vacated. 
Thereupon the plaintiff demanded from the sheriff the pro- 
ceeds of the sale and the sheriff having refused, the plaintiff 
began this action. The sheriff set up as his only defense 
the replevin suit which was still pending. — Held^ that as the 
replevin suit was an action ex delicto and the latter was an 
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action ex contractu the pendency of the former did not abate 
the latter. The same doctrine is found in Morris v, Rexford 
i8 N. Y. 552 ; and Welch v. Sage, 47 Id, 143. 

9. Splitting cause 0/ action.] The law in regard to running 
accounts isaiialagous to the doctrine of res adpidicata and in 
case of separate suits on accounts is governed by the prin- 
ciples laid down in the leading case of Secor v, Sturgis, 16 
N, Y. 548. On p. 558 the court says: ** Where there is an 
account for goods sold, or labor performed, where money 
has been lent to or paid for the use of a party at different 
times, or several items of claim spring in any way from con- 
tract, whether one only or separate rights of action exist, 
will, in each case, depend upon whether the case is covered 
by one or by separate contracts. The several items may 
have their origin in one contract, as on an agreement to 
sell and deliver goods, or perform work, or advance money; 
and usually, in a case of running account, it may be fairly 
implied that it is in pursuance of an agreement that an ac- 
count may be opened and continued, either for a definite 
period or at the pleasure of one or both of the parties. But 
there must be either an express contract, or the circum- 
stances must be such as to raise an implied contract, cm- 
bracing all the items to make them, when they arise at dif- 
ferent times, a single or entire demand or cause of action." 

It may be noticed that the last sentence quoted seems to 
modify materially what is said before. Thus it is seen that 
even in what might be called a running account it is possible 
to have more than one cause of action, and the case of Zim- 
merman V. Erhard, 83 JV. Y. 74 {infra) is somewhat in point,, 
as the transactions there had many of the features of such 
an account. It was held in Secor v, Sturgis (supra) that 
where one firm had two branches of business under the 
same roof and each branch was under the management of 
separate members of the firm and separate books of account 
were kept, although all of the goods sold were of one gen- 
eral nature, that two actions could be maintained on two 
bills of goods sold from the separate branches to one person 
at the same time, and a judgment in one action could not 
be pleaded as a bar to the other. 

Where the former action, which was set up in abatement,, 
had been brought to recover the value of goods sold and 
delivered at a date prior to those for the recovery of the 
value of which the second action was brought, and the 
proof showed that they were all sold upon a contract for a 
credit of four months, — Held^ that the credit expired as the 
several amounts became due, and the different sales did not 
constitute one entire and indivisible demand, and therefore, 
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plain tifif could bring separate actions for each separate sale 
or for all of them together as he saw fit, and the pendency 
of the former action was not a bar to the second. Zimmer- 
man V. Erhard, 83 iV. Y. 74. 

In an action for instalments of rent, a pending action for 
rent for prior months cannot be set up in abatement. 
Blauveltz/. Powell, 59 Ifun, 179 ; but such an action must 
include all the instalments due at the time the action is 
commenced or the others will be barred. Id, 

When there have been several breaches of distinct coven- 
ants contained in the same instrument, they must be joined 
in the one action ; otherwise the pendency of a suit for 
some of such breaches may be pleaded in abatement of a 
second suit for others ; all the breaches having occurred 
before the bringing of the first action. Bendernagle v. 
Cocks, 19 Wend. 207. 

10. Second action by assignee.^ In the headnote to Gardner 
V. Clark ^21 N, Y. 406) it is stated : *' In an action by the as- 
signee ot a claim, a plea that the defendant was arrested 
upon a capias^ at the suit of the assignor, is insufScient as a 
plea of lis pendens J nor is it helped by an averment that the 
capias was for the same cause of action, no declaration hav- 
ing been filed or served." From an examination of the 
opinion it would appear that there is no intention of hold- 
ing that the assignee of a cause of action would not be 
barred where a defense of a former action pending could 
be successfully maintained against his assignor. It is held 
that the mere issuing of a capias under the former practice 
could not be pleaded in abatement in a second action under 
the code either as against the original owner of the cause of 
action or an assignee thereof, and the court says at p. 402 : 
"It is argued . . . that although the pendency of the suit 
commenced by Addison Gardner would have been a good 
answer to another suit brought by him while he continued 
to own the demand, it is, nevertheless no answer to a suit 
brought in the name of the assignee, after the assignment to 
her. This would, I think, be a question of some difHculty, 
if it were really presented ; but in the view I take of the 
case, it does not become necessary to pass upon it," 

11. Former cuHon by defendant.] A defendant cannot be 
allowed to defeat an action at law against him, by pleading 
the existence of a pending suit brought by himself against 
this adversary. New England Screw Co. f^. Bliven, 3 Blatchf. 
(C. Ct) 240. 

la. Pending appeal.\ In Porter v. Kingsbury, 13 Hun^ 
33, the plaintiff began an action on July 7, 1875, on an 
undertaking given by the defendants. A demurrer inter^ 

Vol. III.— 15 
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posed by the defendants was overruled at special term but 
sustained at general term and a judgment was entered dis- 
missing the complaint with costs, on January 3, 1876. On 
February 17, 1876, another action was begun for the same 
cause of action and on March 11, 1876, tiie plaintiff appealed 
from the judgment dismissing the complaint in the former 
action. On March 17, 1876, the defendants answered in 
the second action and set up as a defence the pendency of 
the former action. Ife/d, ihat the plea referred to the time 
of the commencement of the action and that at that time 
the former action had been terminated by a final judgment 
upon the demurrer and was no longer pending. The court 
^suggest that the proper remedy of the defendant was to 
.apply for a stay in the second action. On appeal to the 
•court of appeals it was held that where the former ac- 
tion has gone to judgment and no appeal has been taken 
from that judgment at the time the second suit is com- 
menced a plea in abatement will not lie although an appeal 
is taken from the former judgment before the defendant 
.answers. Porter v, Kingsbury, 77 /^. V, 164. 

In Haviland v. Wehle, 11 Add. Pr, N, S, 447, it was 
held that where a suit has been dismissed and the costs 
paid, the pendency of an appeal from the order of dismissal 
cannot be pleaded in abatement of a subsequent action. 

Where the complaint has been dismissed in an attachment 
suit and an appeal has been taken and perfected from the 
judgment, the pendency of the appeal is a defense in abate- 
ment of an action for the wrongful taking of the property 
under the attachment. Peck v. Hotchkiss, 52 How. Pr. 
226. 

In Wemple v. Johnson, 13 Wend. 515, it was held that 
the pendency of a certiorari or writ of error is pleadable in 
abatement to an action on the judgment. 

Where defendant has been required to give bond for 
the support of his wife and has appealed from his convic- 
tion as a disorderly person, the proceedings are not a bar 
to the issuing of a warrant pending an appeal upon a sub- 
sequent complaint for the same cause. People v. Hodgton, 
126, N, Y. 647 ; s. c, 37 Sf. P. 132 ; aff'g 35 Id. 981. 

13. Pending arbitration.] The pendency of a statutory 
arbitration, duly pleaded in a subsequent action to recover 
a demand included in the submission, is not a good defense 
in abatement, as it is revocable at any time. Smith v. 
Compton, 20 Bard. 262. Contra^ Fahy v. Brannagan, 56 Me. 

42- ^ 

14. Counter claims, \ The pendency of an action Tor dam- 

.ages is no bar to setting up the same demand as a counted 
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•claim in another action between the same parties. Wiltsie 
^. Northam, 3 Bosw. 162 ; Naylor v, Schenck, 3 E, D. Smithy 
135 ; Copley Iron Co. v. Pope, 13 Dafy^ 144. Contra^ Ansarge 
^. Kaiser, 22 Abb, JV, C. 305 ; where the decision is put up- 
on the language (Code Civ. Pro. § 495) providing tiiat 
the plaintiff may demur to a counterclaim where it appears 
on the face of the counterclaim '* that there is another action 
pending between the same parties for the same cause." 
The court holds that where this fact does not appear on the 
face of the counterclaim the plaintiff may still set up in his 
reply, in abatement of the counterclaim, the fact that an- 
other action is pending for the same cause stated in such 
•counterclaim. 

The pendency of a former action by an assignee of the 
defendant in which the plaintiff has claimed to use his de- 
mand as a set-off, cannot be pleaded in abatement. Comp- 
ton V, Green, 9 Ifow. Pr, 228. 

15. Former fiction unauthorized^ Where an attorney be- 
gins an action, although without authority from the plaintiff, 
the pendency of such action bars a subsequent action for 
the same cause. Donohue v. Hungerford, i App, Div. 528 ; 
s. c, 37 Supp, 628 ; 73 St.R, 78. 

Where an action had been begun on a promissory note 
by an attorney without authority and without the knowl- 
edge of the plaintiff in a court of record and subsequently 
the same plaintiff began an action in a justice's court 
upon the same note, — Held^xXidX the pendency of the former 
action was a bar to the second one. . Van Allen v. Glass, 60 
Hun^ 546, s. c, 39 St, R, 681 ; 15 Supp, 335 ; 21 Civ, Pro, 
R, 42. 

16. Ejectment^ In an action in ejectment where one of 
the plaintiffs was a plaintiff in a former action of a similar 
nature where only part of the property was involved, — Held^ 
that the second action would abate so far as the property 
involved in the former action was concerned. Ritter v. 
Worth, 58 N. Y, 627. 

Where an action was brought against several defendants 
to set aside a deed as fraudulent and to recover possession 
of certain premises, and subsequently, without discon- 
tinuing the first action the plaintiff brought separate ac- 
tions against each of the defendants for recovery of the* 
property involved in the first action and also for mesne 
profits, it was held that the pendency of the former action 
was a bar to those subsequently brought. Dawley v* 
Brown, 6^Earb, 107, But when this case came before the 
Court of Appeals (79 N. F. 390) not on appeal from 65. 
Earb. 107, but from 9 Hun, 461, this decision was overruled; 
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on somewhat different grounds. It appeared that in the 
second action the plaintiff claimed under a different title 
and the court held that in case of a plea of a former suit 
pending in an action of ejectment the point is whether 
same title is sought to be litigated in both actions ; if not 
the former action is no bar. It is also said in this case that 
the requirement that to sustain a plea of a former action 
pending it must appear to the court that the first action 
was for the same cause as tlie second, is to be strictly en- 
forced ; it is not enough that the property in controversy 
in both actions is the same. 

17. Foreclosure of mortgage.'] The Code of Civil Procedure, 
§ 1628, provides : *' While an action to foreclose a mortgage 
upon real property is pending, or after final judgment for 
the plaintiff therein, no other action shall he commenced or 
maintained, to recover any part of the mortgage debt, with- 
out leave of the court in which the former action was 
brought." 

Section 1629 provides : '' The complaint, in an action ta 
foreclose a mortgage upon real property, must state 
whether any other action has been brought to recover any 
part of the mortgage debt, and , if so, whether any part 
thereof has been collected." 

This was a re-enactment of 2 J?. 6". 191, § 155, under 
which it was held that in proceedings by bill the bill must 
contain a distinct averment in the terms of the statute that 
no proceedings had been had at law for the recovery of the 
debt or any part thereof, or if such proceedings had been 
had it should state what they were and against whom 
instituted. Pattison tK Powers, 4 Paige^ 549. 

It was also formerly held that such an action at law, if 
commenced before the foreclosure action, could not be pro* 
ceeded with after the foreclosure action was commenced, 
but the action at law was not a bar to the foreclosure action. 
Suydam v, Bartle, 9 ^a«^^ Ch. 294; Williamson|z/. Champlin,. 
8 pAtge^ 70 ; Gillette v. Smith, 18 Hufii lo. 

The doctrine seems to be the same under the Code 
§§ 1628 & 1629 {supra). 

The pendency of a foreclosure suit is not a defense lo- 
an action to foreclose a prior mortgage, and such subse- 
quent action does not prevent plaintiff from proceeding in 
the foreclosure suit and bringing the mortgaged premises 
to a sale. Guilford v. Jacobie, 69 Hun^ 420 ; s. c, 52 St, £, 
837 ; 23 Supp. 462. 

18. Proof without pleading^ Where the plaintiff has dis- 
affirmed a contract for the sale of goods by taking them on 
replevin the defendant need not plead the pendency of the 
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Teplevin proceedings in abatement of an action for tlie 
price of the goods, but may prove the fact in defense at the 
trial. Morris v. Rexford, i8 N, Y. 552. 

19. Discontinuance of former action.^ The practice was 
first settled in Smith v. White, 7 Hill^ 520, that an action 
could be discontinued by the phtiniiff before appearance by 
the defendant, without costs. But it is necessary to enter 
an order of discontinuance, as a mere notice is ineffectual. 
Thus, where the former action lias been discontinued before 
appearance by the defendant, by an order duly entered the 
plaintiff need not pay costs, and the pendency of the former 
action cannot be set up in abatement of the action subse- 
quently brought ; but where it is discontinued after appear- 
ance by the defendant, an order of discontinuance is 
-ineffectual until costs are paid, and the former action is con- 
-sidered as still pending so as to bar the subsequent action. 
Averill v, Patterson, 10 N. Y, 500. 

In Trow Printing, etc., Co. v. N. Y. Book Binding Co., 
19 St. R. 793 ; s. c, 3 Supp, 59 (N. Y. City Ct. General 
"Term, opinion by McAdam, J.), it was held that where there 
had been no appearance by the defendant in a former action 
the plaintiff could enter an order of discontinuance thereof, 
without costs, after the defendant had set up the defense of 
-a former action pending in a suit subsequently brought, 
and that' this order would be a complete reply to such a 
defense. Citing Averill v. Patterson, 7 N, Y. 500 ; Smith 
"V. White, 7 Ifilly 520 ; and Beals v, Cameron, 3 Ifow. Pr, 
414. From an examination of these cases it will be found 
that in none of them, except the last mentioned, is it distinctly 
<lecided that the former action may be discontinued after 
the defense is pleaded in the answer, and thus overcome such 
a defense. Beals v. Cameron {supra) was an Ontario special 
term decision by Welles, J. The court says on this subject 
at p. 415 : ** Admitting that the pendency of the first suit at 
the time of the commencement of the second would be a 
defense to the latter, I think, upon the plea or answer of the 
defendant showing the pendency of the first suit it was 
•competent for the plaintiff to discontinue the first suit, and 
>a replication of such discontinuance is a good answer to the 
plea. The question is whether the reply was, in fact, true 
at the time it was put in. If at that time the first suit was 
legally discontinued, there was but one suit then pending, 
-and consequently the reply was substantially true." 

In Trow Printing, etc., Co. v. N. Y. Book Binding Co. 
'{supra) it is to be observed that this question was not speci- 
fically decided. The plaintiff there served a summons nam- 
ing two defendants^ and subsequently served another sum- 
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mons, naming one of such defendants only, with a notice to 
tlie effect tliat tiie former summons was served '^ merely by 
a clerical error.*' Tlie court held that the notice did not 
avail to discontinue the action first begun by mistake, and 
a judgment dismissing the complaint because of the pen- 
dency of the former action was affirmed. The court merely 
calls attention to the practice of which the plaintiff might 
have availed itself of discontinuing the former action even 
after the answer setting up the pendency of another action 
had been served. 

In Clark v. Clark, 7 J^odt 276, it was held that when the 
answer set up a former suit pending the plaintiff could dis- 
continue the former suit and then move to strike out the 
averment in the answer. 

In Porter r. Kingsbury, 77 JV.Y, 164, the, court after re- 
ferring to the old rule, that if the former action was pend- 
ing at the time of the commencement of the second it was 
a bar to the subsequent suit, says, at p. 167: *'In this State 
the rule is settled that a discontinuance of the first suit 
after the commencement of the second suit tnay be shown 
in answer to the plea (in abatement) and in this respect the 
stringency of the ancient rule has been relaxed." 

The case of Butler v, Jarvis, 51 Ifuny 248; s. c, 4 Su/^p, 
137; 2iStR, 278, is anauthority for the proposition that the 
defense of the pendency of another proceeding for the same 
relief may be met at the trial by proof that such other pro- 
ceeding has been discontinued at any time before the trial, 
without pleading such discontinuance in reply to this defense 
in the answer. 

Where plaintiff brought an action on contract to recover 
the proceeds of two promissory notes given to the defendant 
to sell, and after judgment against the defendant by default 
discovered that the defendant still had one of the notes, and 
the plaintiff thereupon had the judgment vacated upon his 
own motion, and brought a new action for conversion of 
one of the notes, and after notice of trial in the second 
action, and eight days before trial, amended the complaint 
in tlie first action so as to cover the proceeds of only one 
note which was not the subject of the second action, — Held^ 
that the amendment came too late and a defense to the 
second action of a former action pending was good, and a 
judgment for the defendant should be affirmed. Bowker 
Fertilizer Co. V. Cox, 106 .A^. F. 555; s. C. 10 St R. 658; 27 
IV, Dig, 191. 

Where the plaintiff brought an action to recover royalties- 
for one quarter upon a license to manufacture and sell a. 
patented article, and subsequently brought another actioa 
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covering the period included in the first action and asked 
for equitable relief also, and the defendant's attorney had 
consented to a discontinuance of the former action, 
although no order of discontinuance had been entered, 
Held^ that the pendency of the former action was not a 
complete defense and that under the circumstances it could 
not be pleaded in abatement of the second action. Hyatt v, 
Ingalls, 124 -A^. Y. 93; s. c, 35 St. R, 114. 

Where the name of one of the defendants was incorrectly 
stated in a summons and complaint, and, upon motion of the 
counsel for the defendant correctly named, the complaint 
was set aside, with $10 costs, and the summons ordered 
amended, with leave to the plaintiff to serve an amended 
summons and complaint, within ten days, upon payment of 
$10 costs, and the plaintiff did not pay the costs, or serve 
an amended summons and complaint, but began a new 
action for the same cause, — Hdd^ that no former action was 
pending so as to defeat a recovery in the second action. 
Owens V. Loom is, 19 Hun^ 606. 



GOWDEY V. ROBBINS. 



Supretfte Court y Second Department ^ Appellate Division^ 

April, 1896. 

1. Trial; erroneous charge; review on appeal without exception^ 

Where the court laid down an erroneous rule in its charge to 
the jury as to the burden of explaining an apparent alteration 
of a note in suit, and this may have had a controlling in- 
fluence upon the verdict, the judgment should be reversed for 
such error, although no exception was taken to the charge and 
the appellant made no request for a different instruction on the 
subject.* 

2. Evidence; burden of proof ; alteration ofnote."] When a note in suit 

produced by the party who would be benefited by an alleged 
change in date and amount bears marks indicating that it 
may have been altered since execution, the burden of explain* 
ing the apparent alterations is upon the party producing the 
note. 

*-  — - r 

* See note at the end of this case on Necessity of Exception to 
an Erroneous Charge. 
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Appeal by the plaintiff, Sanford S. Gowdey, as execu- 
tor, etc., of Henry A. Gowdey, deceased, from a judgment 
of the Supreme Court in favor of the defendant, entered 
in the office of the clerk of the county of Orange on De- 
cember 5, 1894, upon the verdict of a jury rendered after 
a trial at the Orange Circuit ; also from an order entered in 
said clerk's office on February 20, 1895, denying the 
plaintiff's motion for a new trial made upon the minutes, 
and also from two orders dated respectively January 5 and 
19, 1895, and entered in said clerk's office February 21, 
1895, the latter of which denied the plaintiff's motion for 
a new trial on the ground of surprise and newly discovered 
evidence. 

On May i, 1878, the defendant, together with one W. 
A. Robbins, since deceased, made and delivered to Henry 
A. Gowdey, the plaintiff's testator, a promissory note 
whereby they promised to pay $1,000 one year from that 
date to the order of the said Henry A. Gowdey, with in- 
terest at the rate of six per cent. This suit was brought 
to recover the principal and interest due upon that instru- 
ment. The defendant admits the execution and delivery 
of the note sued upon, but claims to have paid $950 of 
the principal and all of the interest except $24. He was 
successful in making out this defense to the satisfaction of 
the jury, who rendered a verdict against him only for the 
amount which he conceded to be due, $74. To sustain 
the plea of payment, and also by way of counterclaim and 
set-off, the defendant relied upon a promissory note for 
$950, in which Henry A. Gowdey appears as maker and 
the defendant appears as payee. It bears date on April 
2, 1886, and is payable by its terms one day thereafter. 
After it had been produced and put in evidence, the plaint- 
iff admitted that the defendant was entitled to an off-set 
of $150; and although the facts are not brought out very 
clearly on the record, it is manifest from the briefs and 
from the oral argument before us that the point upon 
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^which the case turned was the question whether this note, 
since its execution, had not been altered in date from 1885 
to 1886, and in amount from $150 to $950. The learned 
trial judge told the jury that there was no evidence that 
it ever was altered except such as appeared upon the face 
•of the paper, and in this I am inclined to think he was 
right, but it seems to me he erred in adding, as he did 
near the close of his charge, the following statement in 
respect to the burden of proof concerning the alterations 
in the instrument : " The defendant has produced a paper 
which, on the face of it, is a defense in this suit, and the 
duty of explaining it by showing that it is something else 
rests with the plaintiff in this suit. The plaintiff assumes 
the burden of showing that that note is other than what 
it purports to be, or than what the defendant says it is.*' 

The note in question has been produced upon the argu- 
tnent of the present appeal for our inspection, and it cer- 
tainly bears marks indicating that it may have been 
altered from the form in which it was first written. The 
body of the paper, all but the signature, is in the hand- 
ivriting of the defendant, who has had possession of it 
always, and who would benefit by the changes which are 
alleged to have been made in the date and amount. 
Under such circumstances, I understand the rule in this 
^tate to be that the burden of explaining the apparent 
alterations in the instrument is upon the party producing 
the paper. Tillou v. Clinton, etc.. Insurance Co., 7 Bard. 
^565 ; O'Donnell v. Harmon, 3 Dafy, 424. In the case at 
1>ar, the proper instruction to the jury would have been 
that, if from the appearance of the paper they believed it 
liad been altered as alleged, then the burden was upon the 
defendant of showing that the alteration had been made 
l>efore the note was signed. 

No exception, however, was taken to the portion of 
the charge which I have quoted, nor did the counsel for 
the appellant make any request for a different instruction 
on the subject, which would have called the attention of 
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the trial judge directly and distinctly to the point, and 
doubtless have led to a correction of the charge in that 
respect. But even in the absence of an exception, I think 
we ought to grant a new trial under the unusual circum- 
stances presented here, where the rule laid down by the 
court as to the burden of proof may well have had a con- 
trolling influence upon the verdict. 

Opinion by Bartlett, J. 

All concur, except Brown, P. J., and Pratt, J., not 
voting. 

Judgment and order denying motion for new trial on 
judge's minutes reversed and new trial granted, on pay- 
ment by the appellant, within twenty days, of trial fee 
and disbursements of trial, as taxed, and costs of appeal. 
In default of such payment, judgment and order affirmed, 
with costs. Order denying motion for a new trial on 
ground of surprise affirmed, without costs. 

5. 5. Gowdey^ for the plaintiff, appellant. 

William Vanamee and Charles G, Dill, for the defend* 
ant, respondent. 



Note on Necessity of Exception to Erroneous Charge. 

Prior to tiie adoption of section 999, of tlie Code of Civil 
Procedure, as will be seen by the cases cited below, it wa^ 
very generally held that the court had power to reverse a 
judgment for errors in the judge's charge to the jury, 
altiiough no exception was taken. After the adoption of 
that section it was still held that this power existed, 
although it was denied in some jurisdictions, particularly in 
the third department. In Roberts v. Tobias (120 ^. K. i), 
it was held that the power existed in the general term but 
not in the court of appeals, and since that decision, several 
cases in the lower courts have followed the doctrine there 
laid down. 
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In Dovale v, Ackerman, ii Misc, 245; s. c, 66 6V. -/?. 
513 ; 33 Supp. 13 (Com. PI. 189s), where the court had 
erroneously charged as to the consideration for the promise 
sued upon and no exception to the charge was taken, it was 
held that an exception is not indispensable to a review by 
the court of errors committed at the trial, whether in tlie 
admission or exclusion of evidence, or in the judge's charge. 
Citing Lattimer v. Hill, SIfun, 171 ; Benedict v. Johnson, 2 
Lans, 94 ; Costello v. Railroad Co., 65 Barb, 92, 105 ; John- 
son V, McConnell, 15 Jfun^ 293 ; Pettis v. Pier, j^Supm. Ct, 
(71 6r» C.) 690 ; Wehle v. Haviland, 42 How, Pr, 399, 409 ; 
De Lavalette v. Wendt, 11 Hun^ 432. 

In Whittaker v, Delaware & Hudson Canal Co., 49 Hun^ 400 
(Gen'l Term, Fourth Dept., 1888), where the defendant had 
excepted to certain portions of the judge's charge, but not 
to the erroneous instruction wherebv the case had been 
submitted upon a wrong theory, it was held that *' when a 
case has been submitted at circuit to a jury upon a theory 
which is wholly erroneous, the General Term Jias power 
and it is its duty to grant a new trial because of the erro- 
neous instruction, though an exception was not taken." 

In Standard Oil Co. v, Amazon Insurance Co., 79 N. K. 
C06, where the complainant claimed that there were errors 
m the charge of the judge, that the verdict was perverse, 
excessive, contrary to law and evidence, and that such errors 
could be reviewed in the court of appeals without any ex- 
ceptions, it was said : *' For such errors the supreme court 
has ample power to grant new trials, and in the exercise of 
its discretion it can grant new trials, althouQ^h no exceptions 
are taken upon the trial ; but this court can review judg- 
ments, and grant new trials only for errors of law, and such 
errors must be pointed out by exceptions taken at the 
proper time.** 

In Hamilton v. Third Ave. R. R. Co., 53 N. V. 25, the 
court said : ** The further duty was incumbent upon them 
(the special and general terms of the supreme court) ta 
examine whether upon the trial the defendant sustained any 
injury from the jury having been misled by any improper re- 
marks of the judge during the trial which were not excepted 
to or not the proper subject of an exception ; but this court 
has no such power.' 

In Roberts v. Tobias 120 JV, K i, in referring to the power 
of the general term to reverse decisions at special term, the 
court says : " We do not question the power of that court ta 
reverse for errors committed upon the trial, even though they 
are not raised by exception.'' 

In Vermilyea v. Palmer, 52 JV. Y. 471, there is the fol- 
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lowing dictum: **So if the court should mislead the jury by 
an erroneous charge upon the law, the error might, if vital 
or important, be available in this court without aa 
exception." 

The doctrine here suggested, however, does not seem to 
have been upheld in the later decisions. 

In Lattimer v. Hill, 8 Hun^ 171, the general term of the 
Fourth Dept. is quoted as saying: '* If the charge is erroneous 
it is the duty of the court to erant a new trial, as the failure 
to except did not injure the plaintiff." This case is cited in 
most of the later decisions as an authority that a reversal 
may be had upon erroneous instructions to the jury, though 
no exceptions have been taken. 

In Gillett v. Trustees of Kinderhook, 77 Hun^ 604 (Third 
Dept. Gen'l Term, 1894), the judgment was reversed in the 
absence of exceptions, for the reason that during the trial 
and on the submission of the case to the jury an im- 
proper rule of damages was adopted. 

In Whitman v. Johnson, 10 Misc. 725 (Common Pleas, 
Gen'l Term, 1895), the court held that on an appeal from an 
order denying a new trial the general term must consider 
whether the case has been submitted to the jury upon an 
erroneous theory of law, or any erroneous instruction given, 
and whetlier the appellants sustained any injury because of 
the lack of proper instruction to the jury, and this, even 
though there were no exeptions taken. 

In Jacobs v. Sire, 4 Afisc, 398, where the instruction gives 
to the jury upon the question of exemplary damages was 
erroneous, the general term of the superior court held that 
it was called upon to rectify tiie damage by ordering a new 
trial, and that its power to do so did not depend upon an 
exception having been taken. 

In Benedict v, Johnson, 2 Lans. 94 (Supreme Court, 
General Term, Fifth Dept., i860), where no exception was 
taken on the trial to any portion of the charge, the court 
said : " The question is, should a verdict be set aside on a 
case made for a misdirection of the judge which improperly 
influenced the verdict where no exception is taken at the 
time. The authorities to establish that it should be are 
very numerous." Citing Archer v. Hubbell, 4 Wend. 514; 
Harris v. Wilson, i Wend. 511 ; Wardell v. Hughes, 3 Wend. 
418. Benedict v. Johnson (supra) was followed in Costello 
V. Syracuse R. R. Co., 65 Barb, 105 (Fourth Dept. Gen'l 



Term, 1873). 

In De Lavalette v. Wendt, 11 Hun^ 432, where the 
defendants had excepted to the charge as a whole and the 
plaintiff insisted that the exception was worthless in that it 
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did not specifically point out tlie objectionable instructions, 
the court held that it made no diffei-ence whether the plaint- 
iff's view was correct or not, and that when an improper 
rule has been stated and a motion made for a new trial on 
the ground that the damages given are clearly unauthorized,, 
the court ex debit o Justi tics may require that the amount be 
reduced or direct that a new trial be granted, even though 
there be a doubt as to whether an exception was taken. 

In Pettis «/. Pier (Fourth Dept. Gen'l Term, 1874; partially 
reported in 4 Supm. Ct, {T. 6r* C) 690), it was held that the 
court will grant a new trial because of errors in the charge, 
although not excepted to, when it can see that such errors 
were calculated to and probably did mislead the jury. 

In Wehle v. Haviland, 42 How.Pr, 399 (Com. PI., Gen'l 
Term, 1872), where it appeared that errors had been com- 
mitted upon the trial, both in the admission of improper 
testimony and in the charge of the judge, which manifestly 
tended to prejudice the defendant, a new trial was granted^ 
though no exceptions had been taken. 

The doctrine that Code Civ, Pro, § 999, was intended to 
authorize a motion to set aside a verdict on the minutes, on 
the ground of an error in the charge, to which no exception 
was taken, and which^ if the attention of the trial judge had 
been directed to it by an exception, might have been cor- 
rected at the trial, was questioned in Robson v, N. Y. Cen- 
tral R. R. Co. (Gen'l Term, Fourth Dept, 1880) 21 Hun, 387^ 
but the case was decided upon other c^rounds. 

In Richardson v. Van Voorhis, 20 St. R. 667 (Gen'l Term^ 
Fifth Dept. 1889) there is a dictum that § 999 does not relieve 
a party from taking exceptions to the admission or rejec- 
tion of evidence, or to the incorrect statements that may 
appear in the charge. 

In Donahue v. N. Y. Central & H. R. R. Co. 15 Misc. 
256 (Buffalo Super. Ct., Gen'l Term, 1895), it was held that 
the court has power to grant a new trial, with or without an 
exception, for a misdirection of the court to the jury re- 
specting a question of law. The court refused to express 
an opinion as to whether such ground of error could be 
reached under § 999. 

In Swartout v. Willingham, 31 Abb. N, C. 66 (Monroe 
Co. Sp. T., RuMSEY, J.), it was held that a motion under 
§ 999 does not raise the question whether the court's instruc- 
tions to the jury were erroneous, for, though a verdict upon 
erroneous instructions may be contrary to law, it is an error 
for which the court and not the jury is responsible and 
must be pointed out by exception (following Richardson 
V. Van Voorhis, suprci). 
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While the court may reverse a judgment for an error in 
the charge to the jury, in the absence of an exception, it 
will do so only when it is evident that the court misunder- 
stood the law, and, as a consequence, misdirected and mis- 
led the jury in the general effect of the charge. Ackart v. 
Lansing, 6 ^2^xr, 476 (Third Department, Gen'lTerm, 1876). 



TALLAPOOSA LUMBER CO. v. HOLBERT. 

Supreme Courts Third Departmenty Appellate Division; 

May, 1896. 

I. Trial ; dinction of verdict ; appeal,'] Where defendant moves 
for a non-suit and the plaintiff for direction of a verdict, and 
the court directs a verdict in plaintiff's favor, and neither party 
requests to go to the jury upon any question of fact, if there is 
any evidence to sustain any finding of facts necessary to sup- 
port the judgment, such finding is conclusive upon appeal.* 

3. Fore^n corporation statutory certificate / what is a contract in 
this State ; note J] A promissory note in favor of a foreign stock 
corporation, executed and payable in this State and delivered 
to its agent therein, is not a contract made by the corporation 
in this State within the prohibition against suit upon contracts 
made by it therein until it has procured the certificate required 
by statute {L, 1890, c. 563, § 1 5, as amended by L. 1892, c. 687); 
the note is a unilateral contract containing no agreement on 
the part of the corporation.! 

3. The same; what is " doing business in this State, "] The procur- 
ing of orders for goods in this State by the traveling agent of a 
foreign corporation, which orders are subject to approval at the 

* Where both parties move for the direction of a verdict in their 
favor, this does not authorize the court to finally withdraw the 
case from the jury and decide the facts, but if the party whose mo- 
tion has been denied requests to go to the jury upon the facts, it is 
error to refuse. Switzer v, Norton, ante, p. 109. 

t Upon the application of a foreign corporation for an attach- 
ment, the affidavits must show that the required certificate permit- 
ting it to do business in this State has been procured ; otherwise 
the attachment must be vacated on motion. Sawyer Lumber Co. 
V. Bussell, I A\ Y. Ann. Cases, 543. 
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home office of the corporation which has no office or place of 
business in this State, does not constitute " doing business in 
this State/' within the meaning of the statute.* 

Appeal by the defendants, from a judgment of the 
Supreme Court in favor of the plaintiff, entered upon the 
verdict of a jury directed by the court after a trial at the 
Broome Circuit, and also from an order denying the de- 
fendants' motion for a new trial made upon the minutes. 

Action upon a promissory note, alleged to have been 
made by the defendant William P. Holbert and indorsed 
by the defendant Joseph G. Holbert and delivered to the 
plaintiff. One of the defenses asserted in the answer is 
that the plaintiff is a foreign corporation, and has not pro- 
cured the certificate required by law to enable it to trans- 
act business in this State, and, therefore, has no right to 
maintain any action in this State upon any contract made 
by it in this State. Upon the trial it appeared that the 
plaintiff is a corporation duly organized and existing 
under the laws of the State of Alabama ; that it has no 
office or place of business within this State. The note in 
question was given in partial settlement of an account for 
lumber sold by the plaintiff to the defendant William P. 
Holbert. These sales of lumber were made by a travel- 
ing agent who called upon such defendant from time to 

* To the same effect see Shelby Steel Tube Co. v. Burgess Gun 
Co., 8 Apf, Div, 444, where a West Virginia corporation, having 
its place of business at Buffalo in this State, mailed there to an Ohio 
corporation at its place of business in Ohio an order for goods to 
be and which were afterwards shipped to Buffalo, and it was held 
that the contract was made in Ohio where the order was accepted, 
and therefore no certificate under our statute need be filed, and 
no proof thereof was necessary on an application for an attachment 
in an action by the Ohio corporation for the price of the goods. 
It was further held that the action was maintainable in this State 
on such contract between two foreign corporations, since, although 
the contract was not made in this State, the cause of action in de* 
fault in payment arose here by the expiration of the term of credit 
on which the goods were sold at the city of Buffalo. 
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time and solicited orders from him for lumber. These 
orders were sent to Alabama by the agent ; subsequently 
the defendant Holbert would receive the lumber. It 
appeared from the testimony of the agent sworn upon 
the trial that these orders were all subject to approval by 
the home office of the plaintiff in Alabama. At the close 
of the evidence the defendants moved for a non-suit, and 
the plaintiff asked that the court direct a verdict in its 
favor. The motion for a non-suit was denied, and the 
court directed a verdict for the plaintiff for the amount, of 
the note, with interest. Neither party requested to go to- 
the jury upon any question of fact. 

Held^ that by these motions the parties submitted all 
contested question of fact to the court. Under such cir* 
cumstances, if there was any evidence to sustain any find* 
ing of fact necessary to support the judgment, such finding 
is conclusive upon appeal. Barrow S. S. Co. v. Mexican 
Central Ry. Co., 134 .A^. F. 15 ; Daly v. Wise, 132 Id. 306; 
Kirtz V. Peck, wild, 222. 

Held^ also, that the note was not a contract made by 
the plaintiff in this State ; it is an unilateral contract by 
which the maker and indorser agreed to do something, to 
wit, pay the amount specified in the note, but the plaintifT 
made no agreement on its part. 

Held^ also, that the transaction was not within the act of 
1 890,* since the contract for the partial settlement of which 

* Section 15 of chapter 563 of the Laws of 1890, as amended by 
chapter 687 of the Laws of 1892, reads as follows: "No foreign 
stock corporation other than a monied corporation shall do busi* 
ness in this State without having first procured from the Secretary 
of State a certificate that it has complied with all the requirements 
of law to authorize it to do business in this State, and that the busi- 
ness of the corporation to be carried on in this State is such as may 
be lawfully carried on by a corporation incorporated under the laws, 
of this State for such or similar business, or, if more than one kind 
of business, by two or more corporations, so incorporated for such 
kinds of business respectively. The Secretary of State shall deliver 
such certificate to every such corporation so complying with the 
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the note was given was not a contract made in this State. 
While the order was taken here, it was transmitted tO/ 
Alabama, and was accepted in Alabama, and did not until 
that time become effectual. The procuring of orders for 
goods by commercial agents traveling in this State, which 
orders have to be transmitted to the home office in an- 
other State for approval there, and then the goods shipped 
from the home place of business to the purchaser in this 
State, where the foreign corporation has no office or place 
of business, does not, I think, constitute ''doing business 
in this State ** within the meaning of the statute. Mur- 
phy Varnish Co. v. Connell, lo Misc, 553 ; ^Novelty Manu- 
facturing Co. V, Connell, 88 Hun^ 254. 

Opinion by Herrick, J. All concurred, except Par- 
ker, P. J., not sitting. 

Judgment affirmed, with costs. 

Lyon, Painter & Hinmany for the defendant, appel- 
lants. 

C. S. Nisbety for the plaintiff, respondent. 

requirements of law. No such corporation now doing business 
in this State shall do businesss herein after December 31, 1892, 
without having procured such certificate from the Secretary of 
State, but any lawful contract previously made by the corporation 
may be performed and enforced within the State subsequent to such 
date. No foreign stock corporation doing business in this State 
without such certificate shall maintain any action in this State upon 
any contract made by it in this State until it shall have procured 
such certificate," 

Vol. III.— 16 
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UTICA C. & S. V. R. R. CO. ik GATES. 

Supreme Court, Third Department, Appellate Division; 

July, 1896. 

Damages; measure; covenant in deed against incumbrances,'] 
Where the grantee in a deed of premises containing a cov- 
enant against incumbrances, has been compelled, in order to 
protect his possession, to pay off the incumbrance, the mea- 
sure of damages in an action upon such covenant is the 
amount so paid with interest, not to exceed the true value of 
the premises ;'the recovery is not limited to the purchase price 
of the premises.* 

* The controlling reason in thus limiting the amount of damages 
recoverable undoubtedly was that the covenants of seizin and for 
quiet enjoyment were covenants running with the land, and that it 
could not be presumed that the grantor intended to covenant to 
pay for valuable improvements or for advances in value, of the ex- 
tent of which no estimate could be made, and for which the grantor 
received no consideration. Savage C. J. in Dimmick v, Lockwood 
10 Wend, 139. But these reasons are not pertinent when the cov- 
enant is one against incumbrances, for in such case the grantor 
knows or must be presumed to know of the encumbrance, its exact 
amount and the extent of the liability assumed. 

The earliest reported decision in this state in an action upon a 
covenant against incumbrances appears to be the case of Delavergne 
V, Norris, 7 y<7^«j. 358; but it does not appear what the consider- 
ation was, and the only question decided wasthat the plaintiff might 
recover the amount of an incumbrance which he had paid, but not 
one which remained unpaid. See, also, Soule v. Dixon, 17 St,R, 
360. 

In Hall V. Dean, i"^ Johns, 10$; certain lands were conveyed by 
the defendant to the plaintiff by deed containing a covenant against 
incumbrances. It appeared, that there was an outstanding judg- 
ment against the grantor which the grantee was compelled to satisfy, 
paying a sum somewhat less than the consideration paid the de- 
fendant for the land. Held, that the plaintiff was entitled to re- 
cover the amount paid. 

In De Forests. Leete, 16 Johm, 123; which was an action for 
breach of covenant against incumbrance, breach was assigned gen- 
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Appeal by the defendant from a judgment in favor of 
the plaintiff entered upon the decision of the court ren- 
dered after a trial at the Chenango Circuit, before the 
court without a jury. 

Action by the Utica, Chenango & Susquehanna Valley 
R. R. Co., against Henry A Gates, as executor, etc. of 
Aaron D. Gates, deceased, for damages for alleged breach 
of a covenant against incumbrances. 

The grantor, Aaron D. Gates, executed to the plaintiff 
a conveyance of certain premises in the village of Oxford, 

erally and the plaintiff sought to give evidence of his having bought 
in an encumbrance, which was not permitted for the reason that 
the fact of his having discharged the encumbrance should have 
been specially alleged, the damage, if any, not arising necessarily 
from the act complained of. 

In Stanard v. Eldridge i6 Johns, 254; which was an action for 
breach of a covenant which the court pronounced to be one against 
incumbrances, the court applied the rule that before there could be 
a recovery (of more than nominal damages) on a covenant against 
incumbrances the covenantee must have paid and satisfied them. 

In Andrews v. Appre, 22 Hun, 429; an action was brought to 
recover the amount of certain taxes paid by the plaintiff, the de- 
fendant having sold the premises against which such taxes were 
assessed with covenant against incumbrances by mesne conveyances 
to the plaintiff. The question presented to the court was whether 
the plaintiff not being the covenantee was entitled to maintain the 
action. The discussion of the question of damages does not seem 
to have been necessarily involved. 

Where land was conveyed by A. and B. who was fraudulently rep- 
resented to be A's wife by deed containing covenants of warranty 
and against incumbrances and it subsequently appeared that the 
vendor's true wife was living and the purchasers expended large 
sums in improvements before learning that the land was subject to 
an inchoate right of dower which effectually prevented them sell- 
ing,^— //>/£/, that the measure of damages was the difference between 
the value of the land under the disability of the purchasers to 
convey to others, and what it would have been worth had there not 
existed an inchoate right of dower. Bresbane v* Pomeroy, 13 
Daly, 358. 
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for the purchase price of one dollar, such purchase being 
made for the purpose of constructing its railroad across it. 
At the time of such conveyance there was an outstanding 
mortgage for $2,000, upon these and pther premises, given 
by the grantor, and, therefore, of course, then known by 
him to be outstanding and a lien upon the premises con- 
veyed. The mortgage had been outstanding since Febru- 
ary 2, 1869, but it was not put upon record until May 11, 
1870, at three-thirty o'clock, P. M. The deed to plaintiff 
was executed and delivered May 12, 1870. Such deed 
contained a covenant against incumbrances. It also con- 
tained a covenant of seisin and the usual covenant to war- 
rant and defend. The grantor did not make known to the 
plaintiff the existence of the outstanding mortgage, and 
the purchase was made and the conveyance taken by 
plaintiff in ignorance of the same. The plaintiff con- 
structed its railroad upon the premises so conveyed, and 
has ever since remained in the possession and use of the 
same. In June, 1892, the said mortgage was foreclosed, 
and the plaintiff, in order to prevent the sale of its prem- 
ises thereunder, was compelled to pay and did pay to the 
holder of the mortgage the sum of $401. At the time of- 
such payment the premises were worth the sum of $800 
The trial court awarded judgment to the plaintiff for such 
sum of $401, and interest, and from that judgment the 
defendant takes his appeal. 

Hcld^ no error. Although it has never been directly 
approved by the Court of Appeals in this State, the rule 
that upon an action for a breach of covenant of seizin, and 
of warranty for quiet enjoyment, where there has been an 
actual eviction, the grantee can recover no more than the 
purchase price and interest, is too well settled in this State 
to be disturbed by this court. Jenks v. Quinn, 61 Hun^ 
434. Prior to the case of Dimmick v, Lockwood (10 
Wend, 142) the rule seems to have been that the covenant 
against incumbrances was broken as soon as it was made^ 
and that, therefore, an action might at once be maintained 
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thereon. If the incumbrance was merely outstanding, 
and nothing had been paid or enforced against the grantee 
thereon, the damages in such an action were merely nomi- 
nal. But if the grantee had paid the same, or any part 
thereof, he might recover from the grantor the amount so 
paid and interest. Delavergne v, Norris, 7 Johns, 358 ; 
Hall V. Dean, 13 Id, 105 ; De Forrest v. Leete, 16 Id, 123 ; 
Stanard v, Eldridge, Id, 22^. In Dimmick v. Lockwood, 
however, doubt was expressed as to the accuracy of this 
rule, and, although that case could have been, and possi- 
bly was decided, upon the ground that it was one upon a 
breach of warranty for quiet enjoyment, and absolute 
eviction from the premises, and hence was controlled by 
the rule in such cases, yet it must be conceded that the 
reasoning of the court limits the damages in actions under 
cither of the covenants above referred to, so that they 
cannot exceed the consideration paid for the premises. 
Since such case there have been some expressions in 
opinions, intimating that the rule is as therein stated, 
Andrews v. Appel, 22 Hun, 429. 

But I do not find that the question has since been so 
decided in any case where it has been squarely up and its 
<lecision has been necessary. On the contrary, there have 
been some decisions which seem to be inconsistent with 
such a rule. Thus, in Huyck v. Andrews (113 N, V. 
81) it is held that in an action on a covenant against in- 
cumbrances, when the breach claimed was the existence 
of an easement upon the premises, the measure of dama- 
ges is the difference in value of the land with and without 
the easement. See, also, Hymesz/. Esty, 133 N, Y, 342- 
346. It seems, therefore, that where the action is upon a 
covenant against incumbrances, and the breach assigned is 
not that the title has failed and that an eviction has fol- 
lowed, but that the grantee has been compelled to pay off 
the incumbrance in order to protect his possession, we are 
not confronted by any such andient and well-settled rule 
as prevails in an action for a breach of covenant of seisin^ 
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or for quiet enjoyment, and we are at liberty to apply such 
a rule of damages as will award to the covenantee such an 
indemnity as may fairly be supposed to have been con- 
templated by the parties when the covenant was made. 
In Pitcher v, Livingstone {^ Johns. lo), which is a leading 
case in establishing the rule cf damages in actions for 
breach of covenants for seisin and for quiet enjoyment, it 
is said : *' The covenant against incumbrances stands upon 
a different footing, and is governed by different principles. 
That is strictly a covenant of indemnity ; and the grantee 
may recover to the full extent of any incumbrances upon 
the land which he shall have been compelled to discharge.'* 
Treating, then, the covenant against incumbrances as an 
indemnity, which it very clearly seems to be, nothing icss 
than payment of the loss actually sustained by reason of 
the incumbrance can satisfy it. If the grantee has put 
valuable improvements upon the premises, and thereby 
enhanced their value, and the enforcement of an existing 
incumbrance upon them is about to deprive him of his 
property in them, evidently the loss which he sustains by 
reason of such incumbrance is the sum which he must pay 
to prevent such enforcement, not to exceed, however, the 
then value of the premises. 

Opinion by Parker, P. J. 

All concurred. 

Judgment affirmed, with costs. 

Eugene Clinton, for the defendant, appellant. 

W, & N. E. Kernan, for the plaintiff, respondent. 
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HOES V. EDISON GENERAL ELECTRIC CO. 
Court of Appeals; October, 1896. 

1, Appeal to Court of Appeals from order for new trial,] Where 

the general term reversed a judgment in favor of the plaintiff, 
and an order denying the defendant's motion for a new trial 
" upon the law," and ordered anew trial, — Held, that an appeal 
did not lie to the Court of Appeals from such order unless it 
affirmatively appeared in the order of reversal that the gen- 
eral term had considered the facts, and as to them had affirmed 
the judgment. * 

2. The same : jurisdiction not secured by stipulation,] Unless the 

right to appeal to the Court of Appeals in a certain case is con- 
ferred by statute jurisdiction of that court cannot be secured 
by the stipulation of the parties, f 

Appeal from order of the General Term of the Supreme 
Court in the first judicial department, which reversed a 
judgment in favor of plaintiff entered upon a verdict, and 
also reversed an order denying a motion for a new trial, 
and granted a new trial. 

The appellant stipulated that, if the order appealed 
from should be afHrmed, judgment absolute should be 
rendered herein against him. 

This was an action by William M. Hoes as public admin- 
istration etc., of Carl Burk deceased to recover damages 
occasioned by the death ,of the plaintiff's intestate, alleged 
to have been caused by the defendant's negligence. On the 
trial the plaintiff had a verdict. The defendant thereupon 

 The reason for this rule is fully explained in a note to the case 
of Mickee v. Walter A.Wood, etc., Co. i iV. Y, Ann, Cas, 175. 
See note, post p. 276. 

t For Note on Parol Stipulations in a Pending Cause, see 2 N. 
Y, Ann, Cas, 86. For Note on Stipulations Limiting the Liability 
of Telegraph Companies, see ante, p. 135. 
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moved for a new trial on the ground that the verdict was 
excessive, contrary to the evidence and contrary to law. 
The motion was denied. The defendant appealed to the 
general term of the first department from the judgment 
entered upon the verdict and also from the order denying 
its motion for a new trial. The general term reversed the 
judgment and order " upon the law " and granted a new 
trial with costs to abide the event. 

Held^ that an appeal does not lie to this court from 
such an order. The rule seems to be well settled that an 
order of the general term granting a new trial in an action 
tried before a jury, where there is a conflict of evidence, 
is not reviewable here unless it appears from the record 
that the order denying a new trial was affirmed as to the 
facts or the appeal therefrom dismissed. Chapman v, 
Comstock, 134 N. K 509, 512, and cases cited. The same 
doctrine is held in Mickee v, Walter A. Wood etc., Co., 
I N, V. Ann.Cas, 175 ; S. C, 144 N. K 613. As was in 
effect said in the latter case, the question whether the 
verdict was against the weight of evidence was directly 
raised in this case by the motion for a new trial, and the 
order denying the motion was brought up for review by 
the general term. If this court should reverse the general 
term and affirm the judgment of the trial court, the 
defendant would have a judgment against it without hav- 
ing the question whether the verdict was against the 
weight of evidence considered. 

Therefore, the appeal should be dismissed, unless the 
stipulation of the defendant, which was presented on the 
submission of this case, waiving any objection to the 
appealability of the order or judgment, justifies us in hear- 
ing and determining it. As the jurisdiction of this court 
is only such as is conferred by statute, it cannot be 
changed or enlarged by the stipulation of parties. 2 £nc, 
PL and Pr. 24. Moreover, the well-established rules of 
practice governing appeals to this court should not be 
changed or disregarded in individual cases, as it would 
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render the practice varied and uncertain, and result in 
misunderstanding and confusion. After due considera- 
tion of the question, we are of the opinion that the 
defendant's stipulation is not sufficient to justify us in 
entertaining this appeal. 

Application to withdraw appeal granted, without 
costs in this court to either party. 

Opinion by MARTIN, J. All concur. 

Ordered accordingly. 

Frederick JV. Mollis and F,ank W. Arnoldy for the 
plaintiff, appellant. 

Arthur P. Hotchkiss, for the defendant respondent. 



MATTER OF BOHNET. 
Court of Appeals ; October ^ 189$. 

Appeal to Court of Appeals ; mandamus ; order denying motion to 
intervene,] An order of the supreme court denying the motion 
of a person to be made a parly to mandamus proceedings 
rests in the sound discretion of that court and is not reviewable 
by the Court of Appeals.* 

This was a motion to dismiss an appeal taken by David 
A. Doyle from an order of the Appellate Division of the 
Supreme Court in the first judical department, made 
July 31, 1896, which affirmed an order of Special Term 
refusing his motion for leave to intervene as a party in 
the proceedings. 

On June, 26th 1896, a peremptory writ of mandamus 

* See note, post, p. 276. 
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was issued by the supreme court in the above entitled 
proceedings upon the application o{ the relator, Philip 
Bohnet, commanding the commissioner of public works 
and the superintendent of incumbrances of the city of New 
York to remove from in front of the Astor House, in the 
city of New York, certain show cases, valises, signs, trunks^ 
bags and other articles of merchandise, as unlawful incum- 
brances upon Broadway, one of the public streets of the 
city. On July i, thereafter, this writ was executed by 
the superintendent of incumbrances, who caused the 
articles mentioned in the writ to be removed from the 
street. Thereafter and on July 6, the appellant Doyle 
applied to the supreme court for an order directing that 
he be made a party to the proceedings, with leave to ap> 
pear as such and answer, and for a rehearing. This 
motion was denied, (8 App. Div. 293), and from an order 
of the appellate division afBrming the same this appeal 
was taken. The relator thereupon moved to dismiss 
the appeal taken to the Court of Appeals. 

Heldy that the motion must be granted. The order 
appealed from, rested in the sound discretion of the 
supreme court, and the exercise of the discretion is not 
reviewable here. Undoubtedly that court had the power 
to open the proceedings and to allow the appellant to be 
brought in as a party ; but whether this power should be 
exercised rested in its discretion, and its determination in 
that respect is not reviewable here, even if the discretion 
was unwisely exercised. In this respect the same rules 
apply with reference to proceedings by mandamus as in 
actions. Code. Civ, Pro, §2082; Brennan v. Hall, 131 N„ 
Y. 160, 168 ; S. c, 42 St. R. 748 ; White's Bank v. Farth- 
ing, loi N. Y. 343, 348. 



Opinion by Haight, J. All concur. 
Appeal dismissed, with costs. 
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James R. Fancher, for Doyle, appellant. 

Charles Blandy, and Edmund Luis Mooney^ for the re- 
spondent relator. 



PEOPLE V. AMERICAN LOAN & TRUST CO. 

Court of Appeals ; October^ 1896. 

Appeal to Court of Appeals ; order requiring receiver of domestic 
corporation to pay creditor. 1 Under the provisions of the Con- 
stitution of 1895, Art. VI. § 9, and Code Civ. Pro. § 190, limiting 
appeals to the Court of Appeals from judgments and orders 
finally determining actions or special proceedings, an appeal 
will not lie to the Court of Appeals from an order of the Appel- 
late Division, in an action by the attorney general for a disso- 
lution of an insolvent domestic corporation, requiring the re- 
ceiver to pay the claim of a creditor of the corporation, as such 
order is not made in a special proceeding and cannot be said 
to finally determine the action in which it is made.* 

Appeal from order of the Appellate Division of the 
Supreme Court, First Department, which affirmed an 
order of Special Term directing the receiver of the defend- 
ant Trust Company to pay a claim of the petitioner 
against the company. 

In December, 1884, Charles H. Moore, who was re- 
ceiver of the estate of Roswell S. Burrows, deceased, com- 
menced an action against the defendant and another to 
obtain a judgment determining that he, as such receiver, 
was entitled to two hundred shares of the capital stock of 
the Niagara Falls International Bridge Company, which 
were in the possession of the defendant. Judgment was 
rendered in favor of the defendant therein, and thereupon 

* See notQ post p. 276. 
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a stipulation was made, between the parties whereby 
Moorc, as receiver, was to deliver to the trust company 
cash to the amount of the defendant's claim, with inter- 
est and costs, and the stock mentioned was to be deliv- 
ered to him as such receiver, with the agreement that if 
the plaintiff should succeed in that action and the court 
should determine that he was entitled to the stock, then 
the cash thus deposited was to be returned to the receiver. 
In pursuance of that stipulation the certificates of stock 
were delivered to him as receiver, and he delivered to the 
trust company cash to the amount of $17,067.64. In 
March, 1 891, an action was brought in the supreme court 
by the Attorney-general, in the name of the people, 
against the American Loan and Trust Company, and J. 
Edward Simmons was appointed temporary receiver 
therein. On May i, 1891, a final judgment was entered 
in the latter action dissolving the Trust Company and ap- 
pointing Simmons as permanent receiver thereof. Sim- 
mons, as such receiver, appeared in the action commenced 
by Moore against the Trust Company, and continued the 
defense thereof. In December, 1893, Lorenzo Burrows 
was appointed receiver in the place of Moore, and was 
substituted as plaintiff in the action against the Trust 
Company. On April 13, 189S, Burrows, as such re- 
ceiver, recovered a judgment in that action against Sim- 
mons, as receiver of the Trust Company, whereby it was 
adjudged that the certificates of stock in question were 
the property of the estate of Roswell S. Burrows ; that 
the plaintiff therein, as receiver of that estate, was entitled 
to the certificates of stock formerly delivered to him, to 
the $17,067.64 deposited with the Trust Company, and to 
the sum of $185.44 for his costs and disbursements in that 
action. Thereafter, and in or about the month of August, 
1895, Burrows, as such receiver, served upon Simmons, as 
receiver of the Trust Company, a petition and notice of 
an application to the court in the case at bar for an order 
directing the receiver of the Trust Company to pay out of 
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the funds in his hands the amount claimed by Burrows^ 
under and by virtue of the judgment in the action of Bur- 
rows f. Simmons, in preference to the claims of general 
creditors. The special term thereupon made an order 
directing the payment of that sum, irrespective of and in 
preference to the rights of other creditors. From that 
order Simmons, as receiver of the Trust Company, ap- 
pealed to the appellate division of the first department* 
and the order of the special term was affirmed by that 
court April 7th, 1896. From the order of the appellate 
division affirming the order of the special term Simmons, 
as such receiver, appealed to this court. When the 
appeal came on for argument the question whether the 
order was appealable was presented, and the counsel for 
the respective parties have submitted briefs thereon. 

Held^ that the order was not appealable to the Court 
of Appeals and that the appeal should be dismissed. The 
constitution of this state, as amended in 1894, provides: 
" Appeals may be taken as ot right to said court (the 
Court of Appeals) only from judgments or orders entered 
upon decisions of the appellate division of the supreme 
court finally determining actions or special proceedings." 
(Constitution of New York, section IX, art. VI.) The 
legislature in 189S, with a view of conforming the statutes 
upon the subject to the provisions of the amended con- 
stition, amended section 190 of the Code of Civil Pro- 
cedure so as to read : " From and after the last day of 
December 1895, the jurisdiction of the court of appeals 
shall, in civil actions and proceedings, be confined to the 
review upon appeal of the actual determination made by 
the appellate division of the supreme court in 'either of 
the following cases, and no others: i appeals may be 
taken as of right to said court, from judgments or orders 
finally determining actions or special proceedings." 

The contention of the appellant is, that the order 
from which this appeal was taken was a final determina- 
tion in a special proceeding, and hence, was appealable. 
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If the order was in a special proceeding within the mean- 
ing and intention of the statute and constitutional pro- 
vision referred to, it might, perhaps, be held that the 
order was a final determination of that proceeding. But 
the important and more difficult question is whether the 
order was in a special proceeding. 

Title two of chapter fifteen of the Code of Civil Pro- 
cedure pertains to actions relating to a corporation. The 
first article pertains to actions against a corporation to 
recover damages on property; article two, to judicial 
supervision of a corporation and of the officers and mem- 
bers thereof ; and article three, to actions to procure the 
dissolution of a corporation, and to enforce the individual 
liability of the officers or members of a corporation, with 
or without a dissolution thereof. Article four provides 
for actions by the people to annul a corporation, and 
article jfive contains provisions applicable to two or more 
actions specified in that title. 

The provisions of articles three, four and five of the 
Code of Civil Procedure were pratically a re-enactment of 
certain provisions of the revised statutes and subsequent 
laws relating to this subject. The provisions of the Code, 
when taken together with such of the former statutes as 
are not repealed, constitute a complete plan for the disso- 
lution of a corporation, the division of its assets among its 
creditors and stockholders, and provide the procedure to 
be adopted in an action for that purpose. As we have 
seen the statute requires all the creditors of the corpora- 
tion to exhibit and prove their claims, and thereby make 
themselves parties to the action. Thus, when a creditor 
proves his claim, he thereby becomes a party to the action 
and establishes his claim therein. The proof and deter- 
mination as to the validity of the claims of creditors is 
one of the objects of such an action, and is a part of the 
procedure therein. See Rinn v, Astor Fire Ins. Co. 59 
N, y. 143, 147; Smith z;. Danzig (3 Cip. Pro. Rep. 127); 
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Attorney-General v. North American Life Ins. Co., 6 Abb. 
N. C. 293. 

Assuming then that the respondent became a party to 
this action and proved his claim therein, we are led to 
inquire how the making of such proof can be regarded as 
a special proceeding within the meaning of the constitu- 
tion and statute. The Code defines an action to be ** an 
ordinary prosecution, in a court of justice, by a party 
against another party, for the enforcement or protection 
of a right, the redress or prevention of a wrong, or the 
punishment of a public offense " (§ 3333), and that, 
^* Every other prosecution by a party, for either of the 
purposes specified in the last section, is a special pro- 
ceeding," (§ 3334.) Thus it appears that remedies for the 
enforcement of rights are divided into two classes, viz. 
actions and special proceedings. Each has its peculiar 
and distinguishing characteristics. Where an action is the 
appropriate remedy, it does not include a special proceed- 
ing, unless by express provision of law. A prosecution 
for the enforcement of a right must be either by action or 
special proceeding. In certain cases the prosecution may 
be by either, but cannot be by both. To constitute a 
special proceeding, the original prosecution must be com- 
menced thereby and not commenced by action. When a 
prosecution is begun by action, the subsequent proceed- 
ings therein must be regarded as in and incidental to the 
action, and not as independent and original proceedings. 
In this case the prosecution was by an action to which the 
respondent became a party. It was by virtue of the pend- 
ency of this action that he was authorized to appear therein 
and apply to the court for an order directing the payment 
of his claim. If no action had been pending, no such 
order could have been made. The order was a mere 
incident or step in the progress of the action to secure its 
ultimate purpose. At its commencement the court 
acquired jurisdiction to take the property in the posses- 
sion of the trust company under its control, and to appoint 
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a receiver for its preservation and the distribution thereof 
among its creditors and stockholders as the court should 
direct. After the dissolution of the corporation, the chief 
purpose of this action was to distribute the corporate 
assets among the creditors or parties to whom they 
belonged. To accomplish that purpose, it was necessary 
that the creditors should appear, become parties to the 
action, make proof of their claims, and thus enable the 
court to determine the persons among whom the assets in 
its hands should be distributed. This proceeding was 
neither collateral nor supplemental to the action. It was 
not only in the action, but it was a necessary proceeding 
therein to accomplish its main purpose. 

If the contention of the appellant should prevail, the 
result would be that an action to dissolve a corporation 
and distribute its property among the parties entitled to 
it, after the corporation was dissolved, would, instead of 
being continued to a final termination, be resolved into any 
number of independent and intermediate special proceed* 
ings, in each of which an appeal might be taken to this 
court. We cannot think that such was the intent of the 
statute. The manifest purpose of the amendments to the 
Constitution and Code of Civil Procedure was to limit the 
right of appeal to this court. The language employed 
should be construed with that purpose in view. If it were 
held that each interloucutory order establishing the 
amount of the claim of each of the creditors of a corpor- 
ation is a final order in a special proceeding, and hence» 
appealable, the purpose of these amendments would not 
be accomplished. 

A final order which is appealable as such must be an 
adjudication upon a motion or other application com- 
pletely disposing of the subject-matter and rights of the 
parties, and must be such as determines the action and 
prevents a judgment. Hobbs v, Beckwith, 6 Ohio St. 252^ 
254; Harman v Barhydt, 20 Ncbr,62^, 630. 

The case of People z^. City Bank of Rochester (96 N,Y. 
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32) involved no question as to the appealability of the 
order there under review. Indeed, none could have 
arisen, for as section 190 of the Code of Civil Procedure 
then stood, the order was clearly appealable. The only 
question decided in that case, which could by any possi- 
bility bear upon that under consideration, related to the 
question of costs, which was a mere incident of the ap- 
peal. It is true that in deciding it the court said that the 
order was in a special proceeding, but it is manifest that 
the question did not receive the consideration it would if 
it had involved the merits of the case or the right of ap- 
peal. In that case the question, whether the order was 
a final one in a special proceeding, was not discussed, nor 
was any authority cited bearing upon it. So far as the 
decision in that case is in conflict with the views already 
expressed, we are not disposed to follow it. Nor do we 
think the case of Byrnes v. Labagh (12 Civ, Pro. R, 417; 
S. C. 10 St, R, 728). in any way aids the contention of the 
appellant. In that case a person, not a party to the 
action, sought to establish the lien of two mortgages held 
by him against the shares of two of the owners in the pro- 
ceeds of a sale of real property in partition, and the court 
held that as the person making the motion was not a 
party to the action, it was not a motion in the action, but 
a special proceeding, clearly intimating, however, it would 
have been otherwise if the mortgagee had been a party. 
Here the appellant was a party. 

We are of the opinion that the order appealed from 
was not a final order determining an action or a special 
proceeding within the intent and meaning of the Consti- 
tution and statutes, but was an intermediate order in the 
action and not appealable to this court. 

Opinion by Martin, J. Andrews, Ch. J., Gray and 

Vann, J.J., concur ; O'BRIEN, Bartlett and Haight, 

J.J., dissent on the ground that petitioner is not a general 

creditor, and the order appealed from is final in a special 

Vol. III.— 17 
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proceeding. (People v. City Bank of Rochester, 96 N. K 
32,) and the appeal should be entertained and argument 
heard on the merits. 

Appeal dismissed, with costs. 

David IVilcoXy for the receiver, appellant. 

John Cunneetiy for the creditor, respondent. 



BIGELOW V. DAVOL. 
Court of Appeals ; October , 1 896. 

Appeal to Court of Appeals ; action of trial jud^e resettling findings: 
question not before general term.'] Where notice of an inten- 
tion to bring up for review the action of the trial court in re- 
settling findings, made eighty-three days after the entry of 
judgment, appeared for the first time in the case on appeal, 
in the notice of appeal to the Court of Appeals, — Htld^ that 
such question was not before the court because it had not 
been brought before the general term.* 

Appeal from judgment of the General Term of the 
Supreme Court in the second judical department, entered 
upon an order which affirmed a judgment in favor of de- 
fendant entered upon a decision of the court on trial at 
Special Term dismissing the complaint. 

This action was brought by Georginia Bigelow against 
William H. Davol and another to foreclose a mortgage 
for $9,oco, dated September i, 1887, given by Cecilia 
Y. Arthur and others to Joseph M. Pray on an undivided 
interest in certain lands situate in the city of Brooklyn. 

The trial court found as one of the findings, upon 
which judgment was entered, ** that the bond and mort- 

* See note, post. p. 276, 
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gage from Cecilia Arthur to Pray were without consider- 
ation," and that neither Mr. Pray nor the plaintiff ever 
parted with any value of any kind in money or otherwise^ 
on the faith of the bond, mortgage or assignment. These 
findings which have sufficient evidence to support them, 
authorized the conclusion of law, found by the trial court 
and affirmed by the general term, that the complaint 
should be dismissed. 

While many questions have been argued at great 
length and with much force by the learned counsel for the 
appellant, we think it is necessary to discuss but one and 
that relates to a matter of practice. Many requests to 
find were presented, according to the practice that lately 
prevailed, in behalf of the plaintiff to the learned trial 
judge, who disposed of them in the usual way, by mark- 
ing them found, or refused, or modified, as the case might 
be. So far as the record, properly before us, discloses, 
nothing further was done. The appellant claims, how- 
ever, that after an appeal had been taken to the general 
term, and as stated in the brief of her counsel, *' eighty- 
three days after entry of said judgment and at request of 
defendant Davol's attorneys, the justice who tried the 
cause re-examined said findings and conclusions so made 
by him . . . and added an additional finding to the 
eighth finding of fact . . . and made it further read as 
follows : * The plaintiff in this action never parted with 
any money or value of any kind whatever for the bond 
and mortgage or assignment except as aforsaid ;' and said 
justice also at the same time and at the request of the 
said defendant's attorneys altered the fifteenth finding of 
fact, which he had before made at the request of plain- 
tiff, by placing a parenthesis in said finding and adding to 
the word * found,* as before written by said justice upon 
the margin of said finding, the words 'except as in 
parenthesis.' " 

Upon examining the decision in the judgment roll, the 
finding numbered ** 8>^," appears to be in the language 



260 VOLUME III. 



Bigclow V, Da vol. 



quoted by counsel, that there is nothing to show when 
that finding was made or to indicate that it was not made 
when the others were. The same is true of the fifteenth 
request to find. While it is in the form and is marked, 
as stated by counsel, there is nothing to show that it was 
changed as stated by him. There is printed in the appeal 
book, however, but not as a part of the judgment roll, or of 
the case as settled, a formal notice, signed by the attor- 
neys for the defendant Davol and addressed to the plain- 
tiff's attorney, that the former would apply to the justice 
who tried the case at his chambers on a day named, " for 
a reconsideration and resettlement of the findings of fact 
and conclusions of law made by him upon the latest trial 
of this cause, and filed in the office of the clerk of the 
county of Kings and shall claim that some of such find- 
ings and conclusions, are contradictory and shall ask for 
an amendment of the same and for such other and further 
relief as may be proper." The notice further stated that 
such application would be made upon all the pleadings 
and proceedings in the action. There is nothing to show 
what was done upon such application, nor whether the 
attorney for the plaintiff objected or consented thereto^ 
except a letter written to him by the attorneys for Mr. 
Davol, but not signed by them as such, in the following 
form : ** You are hereby notified that Mr. Justice CUL- 
LEN, discovering that in your proposed findings in the 
case of Bigelow v. Davol he had overlooked a clause in 
your fifteenth proposed finding of fact, has re-examined 
the same and, upon such re-examination, has refused to 
find the words * and said mortgage was made for a full 
and valuable consideration.' He has enclosed these 
words in a parenthesis, and in place of word 'Found,* 
which he originally put upon the margin opposite your 
fifteenth proposed finding of fact, he has now placed upon 
the margin opposite said finding and said parenthesis the 
words * Found except as in parenthesis.* We have al- 
tered the alleged copy of your findings served by you 
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upon us in that respect to correspond with the original as 
50 altered by Judge CULLEN." The appeal book contains 
nothing else upon the subject, other than a formal ex- 
ception filed by the plaintiff ** to there-examination . . . 
of the fifteenth finding of fact," to which, however, was 
appended the following, viz. : ** The plaintiff also excepts 
to such refusal of said justice upon such re-examination 
to find as requested by the plaintiff in said fifteenth pro- 
posed finding of fact the words so marked in parenthesis, 
as follows, viz., ^ and said mortgage was made for a full 
and valuable consideration.' The plaintiff also excepts to 
the insertion by said justice upon such re-examination, at 
the request of the attorneys for said defendant, in the 
•decision in this action, of the following additional finding 
of fact marked 8^ as follows, viz., ' the plaintiff in this 
action never parted with any money or value of any kind 
whatever for the bond, mortgage or assignment, except as 
aforesaid.' The plaintiff also excepts to the said eight 
and one-half (8>i) finding of fact." 

The notice of appeal to the general term, which was 
served before the alleged alteration of the findings, was 
not amended, but is in the usual form, without any notice 
of an intention to review the supposed action of the 
trial judge in changing the findings. The notice of ap- 
peal to this court, however, states that the appellant in- 
tends to bring up for review "the reconsideration and re- 
settlement by the Hon. Justice CULLEN, after judgment 
had been entered at special term, of the decision filed by 
him, by inserting the additional finding of fact numbered 
Zy^, and also his changing his findings of fact, which he 
had, at request of plaintiff, before made." 

Held^ that this notice was too late to bring the matter 
"before the Court of Appeals. No motion appears to have 
been made for a resettlement of the case, or to strike the 
alleged changes from the record. No order of any kind 
was entered or appealed from. The only appeal before 
us is from the judgment of the general term, affirming 
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the judgment of the special term. No attempt 
was made to bring the question of practice, now 
under discussion, before the general term for review. 
That learned court, so far as appears, never considered it» 
nor passed upon it, and had no notice of it. We are thus 
asked to review the alleged action of the trial judge at 
chambers, although such action is not embodied in any or- 
der or judgment, does not properly form a part of the 
appeal book, and has not been reviewed by the gen- 
eral term. Code Civ. Pro. § 13 15. When this appeal 
was brought in September, 1894, this court, in the lan- 
guage of section 190 of the Code as it then stood, had 
"exclusive jurisdiction to review, upon appeal, every 
actual determination made at a general term by the su- 
preme court or by either of the superior courts," in cer- 
tain specified cases " and no others." Code Civ. Pro. 
[1894] § 190. It had not then, and it has not now, 
power to review any question unless it was before the 
court from whose judgment or order the appeal is 
taken, and in such cases the appeal must be heard 
upon the same papers that were before that court. N. Y. 
Cable Co. v. Mayor, etc., of N. Y., 104 N. Y. i ; S. c, 4 
St. R. 308 ; Veeder v. Baker, 83 N. Y. 163. A party can- 
not pass by the genei^al term or the Appellate Division and 
ask us to review the action of the special term or of a 
judge at chambers, in the first instance, when the court 
directly below has had no opportunity to correct the al- 
leged error. The jurisdiction of the Court of Appeals 
when this appeal was taken was wholly statutory, and the 
statute gave us authority to review nothing except the 
actual determination of the general term. Const. 1846, as 
amended in 1869, art. VI; Code Civ. Pro. {iSg4) § 190; 
People V. Fowler, 55 iV. Y. 675. Moreover, no appeal 
can be taken from any action of a court that is not repre- 
sented by a judgment or order. All rulings made during^ 
the progress of a trial are brought before the court of first 
review by an appeal from the judgment, which is the de- 
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cision upon a trial, while an appeal from an order, which 
is the decision of a motion, brings before the court em- 
powered to review in the first instance the written di- 
rection of a court or judge made in an action or special 
proceeding. The settlement of a case or the resettlement 
of findings is neither a judgment nor order, and no appeal 
lies therefrom to any court. If cither party feels ag- 
grieved by the action of the trial judge in such matters, 
he should first move at special term to have the alleged 
error corrected, and if relief is refused, an appeal from the 
order denying the motion brings the whole matter before 
the general term or the Appellate Division, as the case may 
be. Hackett v, Belden, 47 N, V. 624 ; People v. Goff, 52 
N. F. 434. An appeal from the order of the intermediate 
court, when one is allowed by the Code, brings the sub- 
ject before this court for review. N. Y. Rubber Co. v. 
Rothery, 112 N. Y, 592; s. C, 21 5/. R. 841. 

In Bohlen v. Metropolitan Elevated R. R. Co. (121 
N. N, 546) the appeal was from an order of the General 
Term, reversing an order of the Special Term, which 
granted a motion to amend the findings of fact. In Heath 
V. New York Building Loan Banking Co. (146 F. N. 260) 
the appeal was from an order of the General Term revers- 
ing an order of the Special Term, which resettled the 
findings of fact and conclusions of law after a trial. These 
cases are valuable in their bearing upon the power of a 
trial judge to amend his findings of fact and conclusions 
of law after decision filed and judgment entered, but we 
shall not further allude to them, because the question of 
power to amend or resettle is not before us on this appeal. 
For the same reason we cannot consider the position of 
the respondent that the appellant waived her right to now 
object to the resettlement by failing, so far as appears, to 
object at the time it was made, as well as by presenting a 
request to the trial judge to pass upon at that time and 
afterwards excepting to his refusal to find as requested. 
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None of these questions are before us, because they were 
not brought before the General Term. 

Opinion by Vann, J. All concur, except Bartlett, 
J., not voting. 

Judgment afHrmed with costs. 

Joseph M, Pray, for the plaintiff, appellant. 

E. Ellery Anderson^ for the defendant, respondent. 



OTTEN V. MANHATTAN RY. CO. 
Court of Appeals ; October^ 1896. 

1. Appeal to Court of Appeals: or (Ur reversing non^suit and ordering 

new trial on the facts, \ Where the Appellate Division reversed 
" upon the facts " an order of the trial court granting a non-suit, 
and ordered a new trial, — Held^ that a question of law arose as 
to whether or not there was any evidence to support the view 
of the Appellate Division, but as it appeared that there was a 
material and controverted question of fact, the decision was 
final and the appeal should be dismissed. 

2. The same ; unanimous decision of the Appellate Division on the 
facts ] Where the Appellate Division unanimously affirms a 
judgment on the facts and holds that there is evidence sustain- 
ing or tending to sustain a finding of fact, or verdict not di- 
rected by the court, the Court of Appeals cannot look into the 
record to see whether or not there was any evidence to sus- 
tain the finding.* 

Appeal from an order of the Appellate Division of the 
Supreme Court, First Department, which reversed a judg- 
ment entered upon the decison of the court at Special 
Term, on questions of fact and law. 

 See note, post p 276. 
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This IS the usual action by Henry Otten for an injunc- 
tion and damages against an elevated railroad company in 
the City of New York. The trial court did not separately 
:state the facts found, but in stating the grounds upon 
which the issues were decided held ** that although the 
plaintiff's easements have been interfered with by the de- 
fendant, the plaintiff has been fully compensated therefor 
by the resulting benefits of defendant's acts, and has suf- 
fered no pecuniary injury for which he is entitled to com- 
pensation ; and, since the defendant's road has been built 
with full authority of law, and now exists and is being 
•operated by like authority, the plaintiff has no equitable 
cause of action ; and that the plaintiff has failed to show 
any loss of rental values due to the defendant's acts during 
his ownership." Judgment was directed dismissing the 
•complaint, but without costs. The Appellate Division 
reversed the judgment on questions of fact and of law, 
upon the ground that the value of the premises in ques- 
tion should be ascertained as of the time of the trial; 
that the court should consider whether the operation of 
the defendant's road is a present benefit, without regard 
to the benefits which have resulted in the past, and that, 
as now operated the railroad is of no substantial benefit to 
the property of the plain liff, owing to other means of ac- 
cess, while its operation and maintenance are a substantial 
injury. 2 App. Div. 396. One of the learned justices 
<lissented. The defendant appealed from the order of re- 
versal, and gave the usual stipulation for judgment abso- 
lute if the order should be afRrmed. 

Held^ that as there was a conflict of evidence on the 
question of fact the decision of the Appellate Dirision was 
final and '^ae appeal should be dismissed. The order in 
question did not finally determine an action or special 
proceeding, as it granted a new trial, so that the first ques- 
tion is whether it granted a new trial, " on exceptions." 
The decision of the special term was in accordance with 
the part of section 1022 of the Code, which authorizes the 
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trial court to " file a decision, stating concisely the grounds 
upon which the issues have been decided, and direct the 
judgment to be entered thereon." After a decision of 
this character, as the section further provides, '* the de- 
feated party may file an exception to such decision, in 
which case, on an appeal from the judgment entered 
thereon upon a case containing exceptions, the Appellate 
Division of the supreme court shall review all questions of 
fact and law, and may either modify or affirm the judg- 
ment or order appealed from, award a new trial, or grant 
to either party the judgment which the facts warrant/* 
If the ** exception " thus authorized has the same meaning 
as the word " exceptions," as used in the Constitution, it 
must follow that a new trial granted on exceptions, within 
the meaning of that instrument, may be founded on an 
exception of this kind. We see no reason for any differ- 
ence in the meaning of the same word, as thus used in 
the Constitution and the Code. It appeared in section 
1022 when the Constitution was framed. Its function 
under that section is the general function of an exception 
which is a protest against the decision of a court (Sterrett 
V. Third Nat. Bank, 122 N. Y, 659, 662). It is not a sub- 
stitute for a notice of appeal, which instead of being dis* 
pensed with, is expressly required by the same sentence 
that authorizes the exception to be filed. Its office is ap- 
parently the same as that of the exceptions mentioned in 
section 994 of the Code, which makes provision for except- 
ing to a decision of a court or referee where the facts 
found are separately stated. It was by virtue of this ex- 
ception alone that the Appellate Division had power to 
review either the facts or the law, and the order of reversal, 
, which could not have been made if the exception had not 
been filed, is, as we think, an order granted on an excep- 
tion (Baldwin's Bank of Penn Yan v. Butler, 133 A^. K 
564). 

It is further insisted that we have no power to review 
an order of the Appellate Division reversing a judgment oa 
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the factSy because it is provided by section 1337 that an 
appeal to this court from an order granting a new trial 
brings up for review by us " only questions of law." The 
same section, however, provides that where the justices of 
the Appellate Division are divided upon the question 
whether there is evidence supporting or tending to sup- 
port a finding, a question for review is presented. The 
only other section that is claimed to throw any light upon 
the question is number 1338, which in its present form has 
no application, but the omission by the amendment of 
1895 (Z. 1 89s, ch. 946) of the last sentence is insisted upon 
as significant. As it now stands, the section simply pro- 
vides that upon an appeal to this court from an order 
granting a new trial, after a decision by a court or referee, 
it must be presumed that the reversal was not upon a 
question of fact unless the contrary clearly appears in the 
body of the order; but as it stood prior to January i^ 
1896, it further provided that upon an appeal from such 
an order this court should review the decision of the court 
below upon the questions of fact as well as the questions 
of law. 

It is clear that we have no power to review a question 
of fact in a civil case, and that our jurisdiction is limited 
both by the Constitution and the statute to questions of 
law. When the Appellate Division affirms unanimously 
upon the facts we cannot look into the record to see 
whether there was any evidence to sustain the findings^ 
for the Constitution forbids it. When the Appellate Divi- 
sion reverses upon the facts there is no Constitutional 
inhibition, and a question of law arises as to whether there 
was any evidence to support the view of that court. If it 
appears that there was any material and controverted 
question of fact, the decision thereof by the Appellate 
Division is final. We cannot now review a decision upon 
a question of fact when the judgment is of reversal any 
more than we formerly could when it was of affirmance, 
except that if there is no material question of fact appear- 
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ing in the record we have jurisdiction to review, because 
in that case the Appellate Division would have had no jur- 
isdiction to reverse. As was justly observed by counsel, 
an appellate court cannot invest itself with jurisdiction to 
reverse a lawful judgment free from legal error by the 
mere assertion that it reverses upon the facts when the 
record shows that there are no questions of fact upon 
which to base a reversal. It cannot create a question of fact 
by declaring that there is one, nor by assuming to reverse 
on the facts, reverse a determination that does not involve 
a question of fact. Whether there is a question of fact in 
a case is always a question of law, depending possibly 

upon a conflict of evidence and possibly upon conflict- 
ing inferences which may be drawn from uncontradicted 
evidence. Unless there was a material question of fact 
the reversal was an unlawful exercise of judical power, and 
constituted an error that may be corrected by this court. 
This is substantially the position of the learned counsel 
for the appellant, and the question, as correctly stated by 
them, is whether any view, which may fairly be taken of 
the evidence, supports the determination appealed from. 
In other words, as the special term has decided that the 
defendant's railroad has inflicted no injury upon the prop- 
erty of the plaintiff when the benefits are taken into 
account, while the Appellate Division has decided the 
other way, the question is whether there was any sub- 
stantial evidence of excess of injury. If there was not, it 
was error for the Appellate Division to reverse, but if there 
was, we cannot weigh it or review it, but must affirm the 
order or dismiss the appeal. Our examination is, there- 
fore, confined to the inquiry whether there is any evidence 
in the record which, not according to our view, but ac- 
cording to any reasonable view that may be taken, sup- 
ports the conclusion of the Appellate Division. 

[After reviewing the evidence.] — The evidence upon 
which the reversal by the learned Appellate Division was 
founded presented a question of fact for determination by 
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the special term, and the Appellate Division had the power 
to reverse upon the facts. We are not permitted to sajr 
whether that power was discreetly exercised or not. We 
simply decide that it existed. Having reached the con- 
clusion that there was enough evidence of substantial 
injury to justify the reversal, our duty is ended. 

Opinion by Vann, J. All concur, except Andrews, 
C. J., not voting. 

Appeal dismissed, with costs. 

Brainard Tolles^ Julien T, Davies and John F. Dillon 
for defendant, appellant. 

William W, Badger ^ for plaintiff, respondent. 



SZUCHY V. HILLSIDE COAL & IRON CO. 
Court of Appeals ; October, 1896. 

1, Appeal to Court of Appeals-, denial of motion for non-suit; unan- 

imous decision of Appellate Division.] Under § 9 of article VI. 
of the constitution of 1895, and §§ 190 and 191 of the Code of 
Civil Procedure, as amended by L. 1895, c. 559, where a motion 
for a non-suit, based upon the insufficiency of the evidence, is 
denied by the trial court, arrd the Appellate Division affirms 
this ruling and by a unanimous decision holds that there is 
evidence supporting or tending to support a verdict subse- 
quently rendered, which is not directed by the court, the Court 
of Appeals has no jurisdiction to review such determination, 
notwithstanding the evidence relied upon maybe in fact in- 
competent, or there may be an entire absence of proof to sustain 
such verdict ; but there may be cases where a motion for a 
non-suit is based on other grounds and is denied, and questions 
might arise which may be reviewed by such court. 

2. The same; exception to finding of fact unsupported by any evi- 
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iienc^ ; reversal by lower court upon the facts. "l By reason of the 
amendment of Code Civ. Pro. §§ 1337 and 1338 contained in Z, 
1895, c. 94.6»the former doctrines that "an exception to the 
finding of a fact unsupported by any evidence shall be deemed 
to present a question of law upon an appeal to the Court cl 
Appeals," and *' where it appears in the body of a judgment or 
order appealed from that it was reversed upon a question of 
fact, the Court of Appeals^must review the determination of the 
general term upon questions of fact as well as of law/' are no 
longer the law of this state. 
3. The same ; right to appeal is entirely statutory J] The right to 
appeal to the Court of Appeals is entirely statutory and may 
be taken away by the legislature. * 

This is a motion by the respondent John Szuchy by 
his guardian ad litem to dismiss the defendant's appeal, 
upon the ground that the Appellate Division of the 
supreme court has unanimously decided that the verdict 
of the jury is supported by the evidence, and that no 
questions of law are raised by the appellant's exceptions 
which can be reviewed by this court. 

This was an action by John Szuchy by his guardian 
ad litem for damages sustained by the plaintiff, alleged to 
have been caused by a vicious mule owned by the defend- 
ant. The question principally litigated upon the trial was 
whether the defendant knew of its vicious habits and 
propensities. The trial court held that there was evidence 
tending to show that fact, and that the question was one 
which should be submitted to the jury. It was thus sub- 
mitted and the verdict was for the plaintiff. From the 
judgment entered thereon the defendant appealed to the 
Appellate Division of the supreme court, where it was 
affirmed. That court " unanimously decided that the ver- 
dict of the jury is supported by the evidence." Upon 
the trial, at the close of the plaintiff's case, the defendant 
moved for a non-suit on the ground that there was no 
proof of the defendant's negligence ; that knowledge on 
the part of the defendant of the viciousness of the mule 



* Sec note post, p. 276. 



NEW YORK ANNOTATED CASES. 271 

Szuchy V, Hillside Coal and Iron Co. 

was not shown, and that it was not proved that the plaint- 
iff was free from negligence. This motion was denied 
and the defendant excepted. A similiar motion was 
made by the defendant when the evidence was closed, 
which was also denied, and the defendant duly excepted. 

Heldy that this court cannot review the rulings of the 
trial court in denying the defendant's motions for a non- 
suit. 

We have both the mandate of the constitution (art. 6 
§ 9) and of the statute (Code Civ. Pro.§ 191) forbidding the 
review by this court of any unanimous decision of the Ap- 
pellate Division, that there is evidence supporting a verdict 
not directed by the court. In this case, the decision hav- 
ing been unanimous, rendered since December 31st, 1895, 
and the verdict not having been directed by the court, it 
falls within the provisions of the Constitution and statute. 

The appellant contends that certain evidence was 
admitted that was incompetent , that although not ob- 
jected to, yet, as it was incompetent, it was insufficient to 
sustain the verdict, and hence the court erred in not granting 
its motion for a non-suit. We do not deem it necessary to 
examine or determine whether or not this contention 
can be sustained. If it be true that the trial court erred 
in holding that the evidence was sufficient to require the 
submission of the case to the jury, and the Appellate Divi- 
sion was wrong in deciding that the evidence sustained the 
verdict, yet, as the unanimous decision of the latter court 
was to the effect that there was evidence supporting it, this 
court is without jurisdiction to review that determination. 
That no such decision can be reviewed by it, is the lan- 
guage of the Constitution and statute, and their command 
must be regarded as conclusive and be obeyed. 

If it be said that the evidence being insufficient, the 
refusal of the court to grant the defendant's motion for a 
non-suit presented a question of law, it in no way aids the 
defendant. The provisions of the Code are to the effect 
that after December 31, 1895, this court shall be con- 
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fined to the review of actual determinations made by the 
Appellate Division on appeals from judgments or orders 
finally determining actions or special proceedings, and is 
limited to the review of questions of law. Thus, under 
that provision, the only questions that may now be re- 
viewed by this court in any case are questions of law. 
But its jurisdiction is also further limited by the provision 
that when the decision of the Appellate Division is unani- 
mous, and to the effect that there was evidence support- 
ing the verdict, it shall not be reviewed by this court. 
Those provisions apply as well where there is an entire 
absence of proof, and under the Code as it stood before it 
was amended in 1895, a question of law was presented as 
when a verdict is claimed to be against the weight of evi- 
dence and a question of fact is to be examined. In neither 
case has this court any jurisdiction to review the unani- 
mous decision of an Appellete Division. 

This is rendered more obvious by the amendment of 
§§ I337» ^338 Code Civ. Pro. passed in 1895 (ch. 946). 
That amendment in effect repealed that portion of sec- 
tion 1337 which provided that "An exception to the find- 
ing of a fact unsupported by any evidence shall be deemed 
to present a question of law upon an appeal to the Court 
of Appeals." It also repealed the portion of section 1338, 
which was to the effect that where it clearly appeared in 
the body of the judgment or order appealed from that it 
was reversed upon a question of fact, the Court of Appeals 
must review the determination of the general term upon 
questions of fact, as well as questions of law. The action 
of the legislature in repealing these provisions of the Code, 
as well as in enacting the provisions contained in sections 
190 and 191 as they now stand, renders it manifest that 
this court has no jurisdiction to review the question un- 
der consideration. Unless the purpose of the amendment 
conforming the statute to the provisions of the amended 
Constitution was to prohibit an appeal in such a case, it 
was inoperative and of no effect, and it is not to be pre* 
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sumed that the legislature would do a vain thing. ' On the 
other hand, it must be presumed that the intent of the 
legislature was to effect the result which the provisions of 
the Constitution and amendment of the Code so clearly 
indicate. 

The right to appeal is not a natural or inherent one, 
but rests upon the statute alone, and may be taken away 
by the legislature, unless conferred by the organic law of 
the State. The jurisdiction of the Court of Appeals is 
created by statute, and it has no other. VtoiA^ex reL 
Grissler v. Fowler, 55 iV. F. 675 ; Hewlett v. Elmer, 10 j 
N. Y. 156, 164. Therefore, when the right of appeal to 
this court was taken away by statute, in cases where the 
decision of the Appellate Division is unanimous, and to 
the effect that there is evidence supporting the decision 
or verdict, the statute is conclusive upon this court, and it 
has no right to entertain an appeal in such a case. 

Opinion by Martin, J. All concur. 

Appeal dismissed, with costs. 

Frederick W, Catlin, for the plaintiff and motion. 

Henry L, Strague^ for the defendant, opposed. 



SCIOLINA V. ERIE PRESERVING CO. 

STEUER V. N. Y. CENTRAL ETC., R. R. CO* 

NIENDORF V. MANHATTAN RY. CO. 

Court of Appeals ; December ^ 1896. 

appeal to Court of Appeals ; when allowed by justice of that court 
after refusal by Appellate Dwtsion,'] The provision of Code Civ, 
Pro. %\^\, that a justice of the Court of Appeals may allow an 
appeal to that court in certain cases where such an appeal is 
refused by the Appellate Division were intended primarily to 

Vol. III.— 18 
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provide for exceptional cases where public interests or the in- 
terests of jurisprudence might be endangered by permitting a 
decision to go unchallenged, and upon such an application the 
judge to whom it is made will consider whether or not a 
material error is disclosed in the record, and if so, if it is of suf- 
ficient importance to require a review by the Court of Appeals.* 

The three cases above entitled are actions brought to 
recover damages for personal injury caused by negh'gence, 
in each of which a verdict was recovered, and the several 
judgments entered thereon have been affirmed on appeal, 
by unanimous decision of the Appellate Division of the 
Supreme Court in the departments respectively in which 
the cases were pending. After such affirmance, applica- 
tion was made, in behalf of the respective defendants to 
the proper Appellate Division for a certificate certifying 
that, in its opinion, a question of law was involved, which 
ought to be reviewed by the Court of Appeals, and in 
each case the application was denied. 

Applications of the respective defendants — under Code 
Civ. Pro. as amended by Z. 1896, c. 559, § 191 subd. 2, 
declaring that no appeal shall be taken to the Court of 
Appeals in certain specified cases, and among others from 
a judgment of affirmance in an action to recover damages 
for a personal injury, " where the decision of the Appellate 
Division is unanimous, unless such Appellate Division shall 
certify that in its opinion a question of law is involved, 
which ought to be reviewed by the Court of Appeals, or 
unless in case of refusal so to certify, an appeal is allowed 
by a judge of the Court of Appeals," — to the chief justice 
of the Court of Appeals were denied. 

The purpose of the amendment was, in general, to 
make the Appellate Division the court of final resort in the 
classes of cases specified, where its decision affirming a 
judgment was the unanimous act of the court. The 
operation of the amendment is to relieve the Court of 

 See note post p. 276. 
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Appeals by imposing upon the Appellate Division the labor 
and the responsibility of the final decision in many cases. 
The only question of any difficulty arises upon the con- 
struction of the clause authorizing the allowance of an 
appeal by the Appellate Division upon its refusal by a 
judge of this court. Having in view the purpose of the 
amendment and the policy which may be presumed to 
have dictated it, I am of opinion that the right reserved 
to apply to the court or a judge to allow an appeal, was 
intended primarily to provide for exceptional cases where 
public interestsor the interestsof jurisprudence might be 
endangered by permitting a decision to go unchallenged, 
and that the questions to be considered by the court or 
judge to whom the application is made, are, first, whether, 
in his or its judgment, there is reason to believe that some 
material error is disclosed by the record ; and, second, if 
so, whether it is of sufficient importance to require the 
general principle of finality appertaining to the decisions 
of the Appellate Division to be disregardedin the particu- 
lar case by the allowance of another appeal. In my judg- 
ment the mere existence of errors in rulings on the trial, 
to the prejudice of the appellant, does not alone warrant 
the granting of a certificate. Where the questions have a 
public aspect then different considerations apply. I can 
very well understand that where the supposed error re- 
lates to a question of constitutional law, or the construct- 
ion of a statute, or where the point is one upon which 
there is a conflict of decisions between different Appellate 
Divisions, or where it relates to a principle of law or a 
question of evidence, which if permitted to pass uncor- 
rected, will be likely to introduce confusion into the body 
of the law from the frequent recurrence of occasion where 
the same questions will come up, that in these and, per- 
haps, similar cases, the public interests and the interests 
of jurisprudence would justify, and, perhaps, require the 
granting of a certificate. But, without undertaking to 
anticipate all the cases where this power should be exer- 
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cised, I deny the present applications, on the ground that, 
assuming that errors may have been committed in the re- 
spects pointed out in the briefs, they are not such as, in 
my opinion, " ought to be reviewed " by the Court of 
Appeals, because they affect at most only the parties to 
the respective litigations, and do not fall within the gen- 
eral classes above stated, and that the mere fact that the 
Appellate Division may have erred (which I do not de- 
cide) is not alone a sufficient reason for taking from these 
courts their general character as final appellate jurisdict- 
ions in the cases specified in the amendment in question. 
I am authorized to say that my associates, on consul- 
tation, concur in this opinion. 

Opinion by Andrews, Ch. J. All concur. 

Motion denied. 

Simon Fleischmann, for defendant, appellant. 

John C, Huhbell^ for plaintiff, respondent. 



Note on What is Appealable to the Court of Appeals^ 

Under the New Constitution. 

While apparently more or less sweeping changes were 
made in the jurisdiction of the Couit of Appeals by 
the Constitution of 1895 and the amendments to the Code 
of Civil Procedure in conforming it to the new provisions 
of the Constitution, it will be found, upon careful examin- 
ation, that while there are one or two new principles en- 
grafted into tiie law as it now stands, the burden of the 
cliange is found in the f^ict tliat in cases where appeals for- 
merly could have been taken to tlie Court of Appeals, as a 
matter of right, tliey may now only be taken when the Ap- 
pellate Division allows them to go to that court, or in some 
cases wliere the Appellate Division refuses such permission 
and the privilege is granted by a justice of the Court of 
Appeals. For example, under § 190 of the Code, prior to 
the amendments, an appeal would lie as a matter of right 
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to the Court of Appeals from a final judgment and an in- 
terlocutory judgment, or intermediate order involving the 
merits and necessarily affecting the final judgment ; from 
an order affecting a substantial right, not resting in discre- 
tion, where it in effect determined the action and prevented 
final judgment, or discontinued the action, or granted or 
refused a new trial, or struck out a pleading or part of a 
pleading, or decided an interlocutory application or a ques- 
tion of practice, or determined a statutory provision of the 
State to be unconstitutional, or where a final order affecting 
a substantial right had been made in a special proceeding 
or upon a summary application in an action after judgment, 
^nd to review upon such appeal any intermediate order in- 
volving the merits and necessarily affecting the order ap- 
pealed from ; or from an interlocutory judgment entered 
upon the decision of a demurrer (with the consent of the 
•general term). The right of appeal in all these cases has 
been swept away by the Constitution, and it is now merely 
left to the discretion of the court as to whether or not an 
appeal shall be allowed in any particular case where, as a 
matter of right, it is not specifically given by the Constitu- 
tion and Code. See Sciolina v, Erie Preserving Co., tf»/^, p. 
373. These enactments greatly simplify the practice, as will 
be seen from the large number of reported cases where the 
•question of the right to appeal arose under these various 
provisions. 

The language of the Constitution and that of the Code 
is somewhat different, the latter appearing to be somewhat 
more restrictive than the former. 

Article VI., section 9, of the Constitution reads as fol- 
lows : 

" After the last day of December, 1895, the jurisdiction of 
the Court of Appeals, except where the judgment is of 
death, shall be limited to the review of questions of law. 
No unanimous decision of the Appellate Division of the 
Supreme Court that there is evidence supporting or tend- 
ing to sustain a finding of fact or a verdict not directed by 
the court, shall be reviewed by the Court of Appeals. Ex- 
<:ept where the judgment is of death, appeals may be taken, 
as of right, to said court only from judgments or orders en- 
teredjupon decisions of the Appellate Division of the Supreme 
Court, finally determining actions or special proceedings, 
and from orders granting new trials on exceptions, where 
the appellants stipulate that upon affirmance, a judgment 
absolute shall be rendered against them. The Appellate 
Division in any department may however, allow an appeal 
upon any question of law which, in its opinion, ought to bo 
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reviewed by the Court of Appeals. The legislature may 
further restrict the jurisdiction of the Court of Appeals and 
the right to appeal thereto, but tiie right to appeal shall 
not depend upon the amount involved." 

The remainder of the section provides that these provi- 
sions shall not apply to appeals taken before December 31, 

1895. 
Section 190 of the Code as amended provides : 

** . . . From and after the last day of December, 1895^ 
the jurisdiction of the Court of Appeals shall, in civil actions 
and proceedings, be confined to a review upon appeal of the 
actual determinations made by the Appellate Division of the 
Supreme Court in either of the following cases, and no 
others : 

I. Appeals may be taken as of right to said court, from 
judgments or orders finally determining actions or special 
proceedings, and from orders granting new trials on excep* 
tions, where tiie appellants stipulate that, upon affirmance^ 
judgment absolute shall be rendered against them. 

2. Appeals may also be taken from determinations of the 
Appellate Division of the Supreme Court in any department 
where the Appellate Division allows the same and certifies 
that one or more questions of law have arisen whicli, in its 
opinion, ought to be reviewed by the Court of Appeals, in 
which case the appeal brings up for review the question or 
questions so certified, and no others ; and the Court of Ap* 
peals shall certify to the Appellate Division its determination 
upon such questions/' 

It is thus seen that while the first subdivision confines 
the right to appeal to decisions finally determining actions 
and special proceedings, the language of the second sub- 
division is broad enough to allow an appeal from any deter- 
mination whatever of the Appellate Division, provided that 
court allows the appeal to be taken. The questions arising 
under this section will be confined, it would seem, as to 
what is or what is not in any particular case, a judgment or 
order finally determining an action or special proceeding. 
Thus in People ^'. American Loan & Trust Co., ante^ p. 251, it 
was held that an order requiring the receiver of an insolvent 
domestic corporation, made in an action by the attorney 
general to dissolve such corporation, is not a special pro- 
ceeding and is not '* an order finally detetmining an action 
or special proceeding " within the meaning of § 9 of Art 6 of 
the Constitution, and an appeal from such an order does not 
lie to the Court of Appeals. 

Appeals are still allowed from orders granting: new trials 
on exceptions where the appellant stipulates that upon af- 



NEW YORK ANNOTATED CASES. 279 

Note on Appeal to Court of Appeals. 

firmance, judgment absolute shall be rendered against him. 
But the rule is not changed, as declared in Whitney v 
Davis (148 J^. Y. 256), that in such cases it must appear 
affirmatively in the judgment appealed from, that the Appel- 
late Division affirmed the judgment below on the facts and 
reversed it on the law, before an appeal will lie to the Court 
of Appeals. Hoes 7/., Edison General Electric Co., ante^ p. 247. 
And jurisdiciion of the Court of Appeals cannot be founded 
upon a stipulation of the parties where it is not given by 
statute. Id. 

It appears probable from the decisions reported ante be- 
ginning at p. 247, that most of the questions as to the right to 
appeal to the Court of Appeals will arise under section 191, 
which contains limitations and exceptions to section 190. That 
section reads as follows : 

" The jurisdiction conferred by the last section is subject 
to the following limitations, exceptions and conditions : 

1. No appeal shall be taken to said court in any civil ac- 
tion or proceeding commenced in any court other than the 
Supreme Court, county court or a surrogate's court, unless 
the Appellate Division of the Supreme Court allows the appeal 
by an order made at the term which rendered the determina- 
tion or at the next term after judgment is entered thereupon, 
and shall certify that in its opinion a question of law is in- 
volved which ought to be reviewed by the Court of Appeals. 

2. No appeal shall be taken to said court from a judg- 
ment of affirmance hereafter rendered in an action to 
recover damages for personal injury, or to recover damages 
for injuries resulting in death, or in an action to set aside a 
judgment, sale, transfer, conveyance or assignment or 
written instrument as in fraud of the rights of creditors, 
when the decision of the Appellate Division of tlie Supreme 
Court is unanimous, unless such Appellate Division shall 
certify that in its opinion a question of law is involved 
which ought to be reviewed by the Court of Appeals, or un- 
less, in case of its refusal to so certify, an appeal, is allowed 
by a judge of the Court of Appeals. 

3. The jurisdiction of the court is limited to the review 
of questions of law. 

4. No unanimous decision of the Appellate Division of the 
Supreme Court that there is evidence supporting or tending 
to sustain a finding of fact or a verdict not directed by the 
court, shall be reviewed by the Court of Appeals." 

The only absolutely prohibitive provisions of the law are 
those found in subdivisions 3 and 4 of section 191 following 
the Constitution providing that only questions of law shall be 
considered by the Court of Appeals, and that no unanimous 
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decision of llie Appellate Division that there is evidence sup- 
porting or tending to sustain a finding of fact or a verdict 
not directed by the court shall be reviewed by the Court of 
Appeals. 

All the other provisions are evidently subject to the 
qualificalion found in sub-division 2 of § 190 to the effect 
that tiie Appellate Division may allow an appeal in any case. 
Even subdivision 4 of § 191, niiglit, in some cases, be a£fected 
by that modification. 

It is now settled that the provisions of subdivision i of 
§ 191 relate exclusively to actions commenced in local inferior 
courts and an appeal may still betaken, as a matter of right, 
to tiie Court of Appeals, in an action begun in any of the late 
superior city courts. Halliburton v. Clapp, 149 iV^. F. 183. 

The right to appeal to the Court of Appeals is governed 
entirely by statute and such right may be taken away by 
the legislature. Szuchy v. Hillside Coal & Iron Co., tf«/f, 
p.269 ; and it cannot be conferred by the stipulation of the 
parties where jurisdiction is not conferred by statute. Hoes 
t'. Edison General Electric Co., a///^, p. 247. 

The provision of Z. 1896, c. 559 amending section 191 
Code Civ. Pro. so as to prohibit appeals as of right to the 
Court ot Appealsfromjudgmentsof affirmance in actions for 
personal injuries when the decision of the Appellate Division 
is unanimous, is constitutional as it is expressly authorized 
by Article VI. § 9 of the Constitution. Croveno v. Atlantic 
Avenue R. R. Co., 150 J\r , Y. 225. 

The language of sub-division 2 of § 191 seems clear and 
several cases have already been decided under it. Szuchy 
V. Hillside Coal & Iron Co., ant^, p. 269 ; Croveno z\ Atlantic 
Avenue R. R. Co. 150 JV, K. 225. 

Some difficulty has already arisen in determining when 
a question of law is raised under subdivision 3 of § 191, 
even thoug^h an appeal may apparently lie to the Court of 
Appeals under the other provision of the Code. Formerly 
it was provided by § 1337 of the Code that ** an exception 
to the finding of a f<ict unsupported by any evidence shall 
be deemed to present a question of law upon an appeal to 
tlie Court of Appeals.*' That provision, however, was stricken 
from this section by Z. 1895, c. 946, and it is now held that 
such an exception on a motion for a non-suit does not raise 
a question of law which can be reviewed by the Court of 
Appeals. Szuchy v. Hillside Coal & Iron Co., an/e, p. 269. 

But where the Appellate Division reverses a judgment 
upon the facts a question of law arises and the Court of Ap- 
peals will look into the record and see whether or not there 
was any evidence to support the view of the court below. 
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If upon sucli examination it is found that there was a 
materiel I end controverted question of fact upon whicli the 
Appellate Division has passed, the decision of that court is 
final. Otten v. Manhattan Ry. Co., anfe, p. 264. 

Where, liovvever, tiie Appellate Division affirms the finding 
of the lower court and unanimously decides that there is 
evidence supporting or tending to sustain a finding of fact 
<5r a verdict not directed by the court, the Court of Appeals 
has no jurisdiction to review such determination. In such a 
case it is of no importance so far as the Court of Appeals is 
concerned whether or not there is jmy evidence whatever to 
sustain such finding or verdict. Id ; Szuchy v. Hillside Coal 
& Iron Co., ante, p .269. Where, however, the decision of the 
Appellate Division is not unanimous in affirming a finding of 
iact or verdict not directed by the court it seems the Court 
of Appeals can then look into the record to see whether or 
not there was any evidence to sustain such finding. If it 
-finds no evidence then a question of law is raised which is 
reviewable by that court. But if any evidence is found or 
if there is conflicting evidence On the point in question then 
the determination of the Appellate Division is final. Crim v. 
Starkweather, 136 JV, Y, 635 ; White v. Benjamin, 150 A^. Y, 
258; Otten V. Manhattan Ry. Co., tf«/^, p. 264 ; Cod^ Civ, 
-Pro. §§ 1337 and 1338 as amended byZ. 1895, c. 946; Arnold 
IK Norfolk & New Brunswick H. Co., 148 N, Y. 392. 

Statements in the opinions of the court below as to what 

■they did or did not pass upon, cannot be considered by the 

Court of Appeals unless the judgment appealed from refers 

to such opinions so as to make them a part of the record. 

Koehlerz'. Hughes, 148 -A^. Y. 507. 

It is also settled that the Court of Appeals can no longer 
review the determination of a question of fact found by 
the court without a jury or by a referee, as was the former* 
practice. Otten v. Manhattan Ry. Co., an/e, p. 264. 

An appeal does not lie to the Court of Appeals from an 
order of the general term reversing a judgment *'upon the 
law " and ordering a new trial unless it appears in the order 
that the facts were considered and as to such facts the judg- 
ment was affirmed. Hoes v, Edison General Elec. Co., ante^ 
p. 247 ; Mickee v, Walter A. Wood M. & R. M. Co. 1 N, Y, 
JLnn. Cas, 175, and note, and cases there cited. 

The former rule that, where it appeared by the body of 
the judgment or order appealed from that it was reversed 
on a question of fact, tlie Court of Appeals must review the 
•determination of the general term upon questions of fact as 
•well as law, has been repealed. Z. 1895, c. 946 ; Szuchy v* 
Hillside Coal & I. Co., ante, p. 269. 
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An order of the general term affirming an order of the 
special term denying a motion for a new trial on the ground 
of newly-discovered evidence merely, is discretionary and 
not reviewable by the Court of Appeals. White Z'. Benjamin, 
150 N. Y, 258. 

But an order of the general term denying a motion for a 
new trial made upon the ground of newly-discovered evi- 
dence, upon the ground that the action was prematurely 
brought, and without considering the merits, is appealable 
to the Court of Appeals inasmuch as if it is correct it was final 
in its operation upon the plaintiff's right to proceed in the 
action. Whitney v, Davis, ante^ p. 88. 

An order refusing a motion for leave to intervene as a 
party in mandamus proceedings rests in the sound discre- 
tion of the Supreme Court and is not reviewable by the 
Court of Appeals. Matter of Bohnet, ante^ p. '249. 

An order of the general term reversing an order affirm- 
ing an award of commissioners appointed in a proceeding 
by an owner of real estate to recover compensation for land 
taken for public use and dismissing the proceeding is ap- 
pealable to the Court of Appeals. Clark v. Water Commr's 
of Amsterdam, 148 iV. Y. i. 

But an appeal will not lie to the Court of Appeals from 
an order confirming the report of commissioners in con- 
demnation proceedings either for error of law or fact. 
Matter of Brooklyn El. R. R. Co., 147 N, Y, 344 ; s. c, 69 
St R. 677. 

In Croveno IK Atlantic Avenue R. R. Co., 150 JV. Y. 225, 
it was held, where a judgment was entered on the same 
day the amendment to Code Civ. Pro. § 191, took effect, 
prohibiting appeals to the Court of Appeals in actions for 
personal injuries, etc., from a unanimous decision of the 
Appellate Division, affirming a judgment, that in absence of 
proof that the appeal was in fact taken before the statute 
became operative, the statute must be presumed to have 
taken effect at the commencement of the day on which it 
was approved by the governor. 

The burden of showing that a judgment of affirmance 
in an action for a personal injury was by a unanimous de- 
cision of the Appellate Division rests upon the party assert- 
ing it, in order to deprive the Court of Appeals of power to 
review, under section 191 of the Code of Civil Procedure; 
and recourse cannot be had to the opinion, but the fact 
should be established either by tlie judgment or by a certi- 
cate of the court appearing in the record, Kaplan v, N. Y^ 
Biscuit Co., 151 N. Y, 171. 
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MITCHELL V. ROCHESTER RY. CO. 
Couri of Appeals ; December y 1896. 

Negligence / injuries from frightJ] Where injuries result from 
fright merely, and there is no immediate physical injury, an 
action will not lie for damages therefor although such fright 
be caused by the defendant's negligence.* 

Appeal from an order of the General Term of the 
Supreme Court in the fifth judicial department, which 
afHrmed an order made on the minutes of the trial judge,, 
setting aside a non-suit and granting a new trial. 

This was an action brought by Annie Mitchell to re- 
cover damages from the defendant for damages alleged to 
have been caused by the defendant's negligence. The 
facts as stated in the opinion of the court were, that on 
April I, 1891, the plaintiff was standing upon a crosswalk 
on Main street, in the city of Rochester, awaiting an op- 
portunity to board one of defendant's cars, which had 

* In Lehman v, Brooklyn City R. R. Co. 47 Hun 355, cited in 
the text, the plaintiff, who was a married woman, in a state of 
pregnancy, was standing in the door of her husband's house, with a 
child four or five years old, when a horse belonging to the defend- 
ant company, and which had run away, dashed up the street and 
plunged towards the woman, but his progress was arrested before 
he reached her, so that he did not touch her, but it appeared that the 
plaintiff suffered severe shock from her fright, which brought on a 
long train of nervous diseases. A judgment dismissing the complaint 
upon the pleadings and the plaintiff's opening was affirmed. 

In Vandenburgh v. Truax, 4 ^enio, 464. the defendant quarreled 
with a boy in the street, and took up a pick-axe and followed him 
into the plaintiff's store, whither the boy fled because of his fear 
that the plaintiff would inure him. In endeavoring to keep out of 
the defendant's reach, the boy ran against and knocked out the 
faucet from a cask of wine, by means of which a quantity of the 
wine ran out and was wasted, and it was held that the defendant 
was liable to the plaintiff for the damages. 
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Stopped upon the street at that place. While standing 
there, and just as she was about to step upon the car, a 
horse car of the defendant came down the street. As the 
team attached to the car drew near, it turned to the right 
and came so close to the plaintiff that she stood between 
the horses' heads when they were stopped. 

She testified that from fright and excitement caused 
by the approach and proximity of the team she became 
unconscious, and also that the result was a miscarriage and 
consequent illness. Medical testimony was ^iven to the 
effect that the mental shock which she then received was 
sufficient to produce that result. 

Heldf assuming that the evidence tending to show that 
the defendant's servant was negligent in the management 
of the car and horses, and that the plaintiff was free from 
contributory negligence, the plaintiff could not recover 
damages therefor. The single question presented is 
whether the plaintiff is entitled to recover for the defend- 
ant's negligence which occasioned her fright and alarm, 
and resulted in the injuries already mentioned. While 
the authorities are not harmonious upon this question, we 
think the most reliable and better considered cases, as 
well as public policy, fully justify us in holding that the 
plaintiff cannot recover for injuries occasioned by fright, 
as there was no immediate personal injury. Lehman v. 
Brooklyn City R. R. Co., 47 Hutty 355 ; Victorian Rail- 
ways Commissioners, v, Coultas, L. R., 13 Appeal Cases^ 
222 ; Ewing v, P. C. & St. L. Ry. Co. 147 Penn, St. 40. 
The learned counsel for the respondent in his brief, very 
properly stated that, " The consensus of opinion would 
seem to be that no recovery can be had for mere fright," 
as will be readily seen by an examination of the following 
additional authorities : Haile v. Texas & Pacific R. R. Co., 
21 L R. Ann, 774; Joch v, Dankwardt, 85 ///. 331; 
Canning v. Inhabitants of Williamstown, i C«j//. 451; 
Western Union Tel. Co. v. Wood, 57 Fed, Rep. 471 ; Ren- 
der V, Canfield, 36 Minn. 90 ; Allsop v. Allsop, 5 Hurl, Sr 
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Nor. 534; Johnson v. Wells, Fargo & Co., 6 Nev. 224; 
Wyman v, Leavitt, 71 Me, 227. 

If it be admitted that no recovery can be had for fright 
occasioned by the negligence of another, it is somewhat 
difHcult to understand how a defendant would be liable 
for its consequences. Assuming that fright cannot form 
the basis of an action, it is obvious that no recovery can 
be had for injuries resulting therefrom. That the result 
may be nervous disease, blindness, insanity, or even a 
miscarriage, in no way changes the principle. These re- 
sults merely show the degree of fright or the extent of 
the damages. The right of action must still depend upon 
* the question whether a recovery may be had for fright. 
If it can, then an action may be maintained, however 
slight the injury. If not, then there can be no recovery 
no matter how grave or serious the consequences. There- 
fore, the logical result of the respondent's concession 
would seem to be, not only that no recovery can be had 
for mere fright, but also none can be had for injuries 
which arc the direct consequences of it. 

If the right of recovery in this class of cases should be 
once established, it would naturally result in a flood of 
litigation in cases where the injury complained of may be 
easily feigned without detection, and where the damages 
must rest upon mere conjecture or speculation. The dif- 
ficulty which often exists in cases of alleged physical in- 
jury, in determining whether they exist, and if so, whether 
they were caused by the negligent act of the defendant, 
would not only be greatly increased, but a wide field 
would be opened for fictitious or speculative claims. To 
establish such a doctrine would be contrary to principles 
of public policy. 

Moreover, it cannot be properly said that the plaintiff's 
miscarriage was the proximate result of the -defendant's 
negligence. Proximate damages are such as are the ordi- 
nary and natural results of the negligence charged, and 
those that are usual and may, therefore, be expected. It 
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is quite obvious that the plaintiff's injuries do not fall 
within the rule as to proximate damages. The injuries to 
the plaintiff were plainly the result of an accidental or 
unusual combination of circumstances, which could not 
have been reasonably anticipated, and over which the de- 
fendant had no control, and, hence, her damages were too 
remote to justify a recovery in this action. 

These considerations lead to the conclusion that no 
recovery can be had for injuries sustained by fright occa- 
sioned by the negligence of another, where there is no im- 
mediate personal injury. 

The orders of the general and special terms should be 
reversed, and the order of the trial term granting a non- 
suit affirmed, with costs. 

Opinion by Martin, J. All concur, except Haight 
J., not sitting, and Vann, J., not voting. 

Ordered accordingly. 

Charles J. Bissell^ for defendant, appellant. 



Norris Bull, for plaintiff, respondent. 



CURTIN V. WESTERN UNION TEL. CO. 

Supreme Court, First Department, Appellate Division ; 

January, 1897. 

[Reversing ante^ p. 130.] 

Telegraph companies ; negligence ; physical suffering caused hy 
mental distress,"] Damages cannot be recovered for physical 
suffering and incidental pecuniary loss where such suffering 
and loss were caused by mental distress alone by reason of the 
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defendant's negligence and consequent delay in transmitting 
and delivering a telegram. * 

Appeal by the defendants from an order of the Ap- 
pellate Term reversing an order of the General Term of 
the City Court of the City of New York, which reversed 
a judgment of the Trial Term of that Court in favor of 
the plaintiff and directed a new trial, and affirming the 
judgment of such Trial Term. Upon May 25, 1896, an 
order was made by the Appellate Term granting leave to 
the defendants to appeal to this court. 

This was an action by Maggie Curtin to recover dam- 
Ages for the delay in the delivery of a telegraphic message 
received by the defendant in St. Louis for transmission to 
the plaintiff announcing the death of plaintiff's brother. 
It was not delivered to the plaintiff until four days after 
it was sent, and the plaintiff alleged that she had been 
made ill by reason of her being prevented from attending 
her brother's funeral and that she had spent $25 for doc- 
tor's bills and medicine. 

Hcldy that on these facts the plaintiff could not re- 
cover. Several important questions are presented upon 
this appeal. We need, however, consider but one of them, 
namely, whether the plaintiff can recover damages for 
mental distress, causing, as she claims, physical suffering. 
This question is a crucial one, for if disposed of adversely 
to the plaintiff's contention, her action wholly fails. We 
think it must be thus disposed of, both upon principle and 
authority. A late case in our Court of Appeals (Mitchel 
V, Rochester R. Co., antCy p. 283, S. C, 151 .A^. Y. 107) set- 
tles the rule in this State, as applicable to actions for per- 
sonal injuries occasioned by negligence. It was there held 
that although a miscarriage and consequent illness resulted 
from fright occasioned by the negligent management of 

* See Note on Stipulations Limiting the Liability of Telegraph 
Companies, an/e p. 135. See, also, Mitchell «/• Rochester Ry. Co. 
an^e, p. 283, and notes. 
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the defendant's car and horses, yet the plaintiff could not 
recover, for the reason that there was no immediate per- 
sonal injury. The horses* heads in that case, though in 
close proximity to the plaintiff's person, did not actually 
touch it. The principle of this case is a fortiori applica- 
ble here. The plaintiff's recovery rests solely upon the 
defendant's negligence in the performance of a duty which 
it owed to her as the ** addressee " of the telegram. There^ 
was no contractual relation between the parties. The con* 
tract was made in St. Louis, Missouri, with the plaintiff's 
brother. He was the sender of the dispatch, and he there 
paid for the service. There certainly could be no recovery 
for mental distress occasioned by a breach of that con- 
tract. The only contract for the breach of which a sola- 
tium may be allowed, is a contract to marry. Even the 
latter is but nominally an exception to the rule. Though, 
in form an action for breach of promise of marriage is 
upon contract, it essentially sounds in tort. We are aware 
that in Texas and some other States of the Union, the 
general rule of damages in actions upon contract has been 
extended in the present class of cases ; and compensatory^ 
damages are allowed in these States for mental sufferinj^ 
caused by a telegraph company's breach of its contract to 
deliver promptly a message intrusted to it (So Relle v^ 
Western Union Tel. Co., 55 Texas, 308; Chapman v^ 
Western Union Tel. Co., 90 Ky. 265 ; Wadsworth v. 
Sane, 86 Tenn. 695; Reese 2/. Same, 123 Ind. 294; 
W. U. Tel. Co. V. Stratemeier, 32 N. E. Rep. 871; 
Same v. Henderson, 89 Ala. 510). The same rule 
was formerly adopted in the Federal Court in Texas 
(Beaseley v. W. U. Tel. Co., i^Fed. 182), but the contrary 
doctrine was ultimately held by the Circuit Court of Appeals 
for that circuit (W. U. Tel. Co. v. Wood, 13 U.S. Afp. 
317). The reasoning of these Southern and Western 
cases concedes that a party is only liable for damages 
proximately resulting from the breach. They hold, how- 
ever, that where the telegraphic message indicates upon 
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its face that it is not of a business or commercial character, 
where, in fact, it points solely to matters of sentiment or 
feeling, the parties contemplate compensation for such 
mental suffering in case of a breach. Otherwise they say 
there could be no redress therefor. The fallacy of this 
reasoning lies in the premise. The parties contemplate 
nothing of the kind. The courts that lay down the rule 
contemplate it for them. The parties know that a con- 
tract is a bargain for the breach of which the law affords 
exact pecuniary redress ; that .such redress is not uncer- 
tain ; that it implies damages which must be proved and 
which are never left even to the reasonable discretion of a 
court or jury. They thus know when they send a message 
pointing solely to sentiment or feeling that they are en- 
tering into a contract which has no pecuniary value, and 
that the law affords no redress in damages for the breach 
of such a contract. This and this alone is what they 
contemplate. As was said in Frances v. W. U. Tel. Co. 
(59 Fed. Rep, 1078) : ** The law looks only to the pecuniary 
value of a contract, and for its breach awards only pecun- 
iary damages." 

In some of the cases above cited the recovery was 
placed upon the ground of the defendant's negligent 
breach of duty. But whether the damages are given for 
breach of contract or for negligence the rule is the same 
with regard to mental suffering. The wrongdoer is liable 
only for the natural and proximate consequences of his 
negligent act (Lowery v, W. U. T. Co., 60 ^V. Y. 198.) 
But an injury to the feelings, independently and alone^ 
that is, apart from corporal or personal injury, is not in 
any legitimate or juridical sense, a natural and proximate 
consequence of the negligent act. It may be the natural 
and proximate consequence of a physical injury. There 
it may be interwoven with the corporal injur}', which is 
definite and certain, and it can be measured as a part and 
parcel of the totality of physical suffering. The law looks 
Vol. III. — 19 
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upon the direct physical injury alone and the proximate 
consequence of the negligent act, not upon the secondary 
ailment resulting from the primary mental suffering. An 
injury to the feelings, independently and alone, is some- 
thing too vague to enter into the domain of pecuniaiy 
damages ; too elusive to be left, in assessing compensa- 
tion therefor, to the discretion of a jury. The extent and 
intensity of such injuries depend largely upon individual 
temperament and physical, mental and nervous conditions. 
These conditions are shadowy, unequal and uncertain in 
the extreme. When they exist in connection with physi- 
cal injuries they can be examined and tested. Existing 
alone and independently, they are easily simulated, and 
the simulation is hard to detect. There is, in fact, no 
genuine congruity between pecuniary loss and isolated 
mental pain. And if there were, there is no certain means 
whereby such mental pain can be fairly and accurately 
compensated. The true rule upon this head is well put 
in the American & English Eyicyclopedia of Law, p. 862 
of vol. 27. Many cases in support of this reasonable doc- 
trine are there cited in the notes. 

The present case aptly characterizes the looseness 
which usually attends sympathetic departure from settled 
principles. The action was tried upon a stipulation as to 
the facts. All that the trial judge knew about the plaint- 
iff's injuries was embodied in this stipulation which read 
as follows : 

" (9) That the plaintiff, after she learned from the said 
Thomas O'Connor on July 15 of the death of Cornelius 
Curtin on July 12 in St. Louis, and of his burial there 
on the 14th, became sick in consequence thereof, and 
because she was not able to be present at his death and 
burial, and in said sickness expended the sum of $20, for 
medical services and of $5, for medicine, and had also 
expended the sum of $60, for clothing, as alleged in said 
amended complaint, which she otherwise would not have 
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expended if she had known that she could not be present 
at the funeral of her said brother.** 

Upon these facts the trial judge made this finding : 
'^ (13) That the plaintiff was damaged to the amount of 

How, it may be asked, did he arrive at this sum? 
What, for instance, has become of the clothing f Was it 
entirely lost to the plaintiff ? The stipulation is silent. 
As to the illness, it reads that she became sick in conse- 
quence of her brother's death and burial and because she 
was not able to be present at his death and burial. The 
defendant was certainly not responsible for her brother's 
death, nor for her inability to be present at his death-bed. 
For it appears that the telegram was sent after his death 
and, indeed, announced that fact. Was her illness then 
caused exclusively by inability to be present at the fu- 
neral ? If not, how much of her suffering was due to the 
fact of death and how much to the inability to be present 
at the funeral ? These inquiries are logically pertinent. 
They illustrate the purely arbitary character of the award. 
It was small, it is true, but it might just as well have been 
smaller or larger. What is clear is that it was hopelessly 
uncertain and devoid of substantial foundation. It was 
simply — in part at least — a solatium^ where a solatium is 
inadmissible. 

We think the general term of the city court was fully 
warranted in granting, as it did, a new trial because of the 
trial judge's error with regard to the damages. 

The order of the appellate term should therefore be 
reversed, and the order of the general term of the city 
court affirmed and judgment absolute ordered for the de- 
fendants, with costs in this court, and in the appellate 
term, and also in the trial and general terms of the city 
court. 

Opinion by Barrett, J. All concur. 
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Ordered accordingly. 

Lyman IT. Rcdington^ for the plaintiff, respondent. 

Rush Taggart^ for the defendant, appellant. 



FOLEY V. ROYAL ARCANUM. 
Court of Appeals ; December^ 1896. 

T, Witness; privileged communications; physicians ; waii'er in 
application for life insurance ; public policy^ Where in an 
application for life insurance the applicant expressly waived any 
provision of law prohibiting physicians from disclosing any in- 
formation derived in examining such person in a professional 
capacity, as to his condition of health, — Held^ in an action by 
the beneficiary under the policy issued to such applicant, that 
the waiver was a valid obligation of the contract of insurance^ 
binding upon the insured, and not against public policy.* 

2. Constitutional law ; legislation in violation of the obligation of a 
contract?^ The fact that Code Civ. Pro., § 836, was amended 
after the contract was entered into, so as to provide that such 
a waiver could only be made upon the trial of an action does 
not affect the contract, as otherwise the statute would be un- 
constitutional as violating the obligation of a valid contract. 

Appeal from a judgment of the General Term, of the 
Supreme Court, Second Department, affirming a judgment 

 Confidential communications by a patient to his physician 
were not privileged at common law. Duchess of Kingston's Case, 
20 Ilo-K* St. Trials 643. 

In M')rris 7'. N. Y. Ontario & W. Ry. Co. 2 ^V. J". Ann. Cas. 
293, it was held that where a patient who has been attended by two 
physicians at the same examination or consultation, calls one of 
them as a witness, he thereby waives the right to object to the testi- 
mony of the other physician as privileged. 

See also Notes on Privileged Communications to Physicians, 
28 Abb. X. C. 55 ; 30 Id 84 ; and 7 X. V. Crim. Rep. 297. 
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entered upon a dismissal of the plaintiff's complaint at 
circuit. 

This action was brought by Annie Foley to recover 
the amount alleged to be due upon a benefit certificate. 

The defendant is a fraternal beneficiary society, and 
as such issued to Jeremiah B. Foley a behefit certificate 
for $3,000, payable upon his death to his widow. The 
certificate was issued on April 5, 1890, and Foley died 
<5n July 14, thereafter, leaving the plaintiff, his widow, 
him surviving. The defense interposed was misrepresent- 
xitions as to his physicial condition and breach of war- 
ranties with reference thereto. 

The representations complained of were to the effect 
that he had no hemorrhoids or diseases of the genital or 
urinary organs. The evidence taken at the trial tended 
to show that he was afflicted with these diseases ; that he 
had consulted physicians with reference thereto and had 
teen advised to go to the hospital and submit to an 
operation prior to his making his application for insur- 
ance herein ; that shortly after his application was allowed 
and the certificate issued to him he went to a hospital in 
the City of New York and submitted to an operation and 
that he shortly thereafter died in the hospital. The 
evidence with reference to his physical condition was 
without substantial dispute, and upon the theory that his 
statements were warranties no question of fact was pre- 
sented which it was necessary to submit to the jury. 

The application was in writing, signed by Foley, and 
among other things, contained the following: **I do 
hereby warrant the truthfulness of the statements in this 
application and consent and agree that any untrue or 
fraudulent statement made herein or to the medical ex^ 
aminer, or any concealment of facts by me in this appli- 
cation . . . shall forfeit the rights of myself and my 
family or dependents of all benefits and privileges 
therein." And further, ** I hereby expressly waive any 
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and all provisions of law now existing or that may here- 
after exist preventing any physician from disclosing any 
information acquired in attending me in a professional 
capacity or otherwise, or rendering him incompetent as 
a witness in any way whatever, and I hereby consent and 
request that any such physician testify concerning my 
health and physical condition, past, present, or future.'^ 
The benefit certificate issued to him, among other things, 
provided that it was issued *' upon condition that the 
statements made by him in his application for member- 
ship in said council and the statements certified by him 
to the medical examiner, both of which are filed in the 
supreme secretary's office, be made a part of the con- 
tract." On these facts the trial court dismissed the com- 
plaint on the ground as stated in the head note. 

Heldy no error. It is now urged that the *' statements **" 
referred to in the certificate do not include the warranty^ 
or waiver embraced in the application, and that such 
warranty and waiver became no part of the contract. 
This view, we think, should not be adopted. From the 
reading of the certificate, application and medical exam- 
ination, which is also signed by Foley, it is quite appar* 
ent that it was the understanding and intention of the 
contracting parties that the application was to become a 
part of the contract. 

A more serious question is presented with reference 
to the waiver. It is contended that a waiver before the 
trial is against public policy, and that the law at the time 
of the trial did not permit it.. The law, as it stood at the 
time the contract was made, provided that " a person duly 
authorized to practice physic or surgery shall not be al- 
lowed to disclose any information which he acquired ia 
attending a patient in a professional capacity, and which 
was necessary to enable him to act in that capacity.** 
Code, Civ. Pro, § 834. Section 836 provided that "the 
last three sections apply to every examination of a persoa 
as a witness, unless the provisions thereof are expressly 
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waived by the person confessing, patient or the client." 
At the time of the trial the last section had been 
amended so as to require the waiver to be made upon the 
trial. It will thus be seen that the right to waive is 
given by the express provisions of the Code. The right 
of the Legislature to establish rules of evidence, and to 
make them applicable to all trials thereafter had, is un- 
questioned, but it cannot pass an act impairing the obli' 
gations of a contract. The waiver, as we have seen, was 
a part of the contract. It was made to induce it. It was 
authorized by the Code, and is binding upon the parties 
unless the making of it at that time was against pub- 
lic policy. Matter of the N. Y., L. & W. R, R. Co., 98 N. 

V. 447-452. 

In Matter of Coleman (in iV. V. 220 ; s. C, 19 5/. R. 
501) an attorney of the testator was requested to sign the 
attestation clause of the will as a witness. It was held 
that this was an express waiver within the meaning of 
section 836 of the Code. In this case it will be seen that 
the waiver was before the death and intended to take 
eflfect after death upon the probate of the will. Ruger, 
Ch. J., in delivering the opinion of the court, says with 
reference thereto : " It cannot be doubted that, if a client 
in his lifetime should call his attorney as a witness in a 
legal proceeding, to testify to transactions taking place 
between himself and his attorney, while occupying the 
relation of attorney and client, such an act would be held 
to constitute an express waiver of the seal of secrecy 
imposed by the statute, and can it be any less so when 
the client has left written and oral evidence of his desire 
that his attorney should testify to facts, learned through 
their professional relations, upon a judicial proceeding to 
take place after his death ? We think not. McKinney v. 
G. St. etc. RR. Co. 104 N. Y. 352 ; s. c, 4 5/. R. 349. 
The act of the testator, in requesting his attorneys to 
become witnesses to his will, leaves.no doubt as to his 
intention thereby to exempt them from the operation of 
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the statute, and leave them free to perform the duties of 
the oflfice assigned them, unrestrained by any objection 
which he had power to remove.** 

In Adreveno v. M. R. F. Life A. (34 Fed. Rep. 870), 
the action was upon a certificate of insurance which con- ' 
tained a clause of waiver similar to the one we have under 
consideration. The statute of Missouri provided that 
*' the following persons shall be incompetent to testify: 
A physician or surgeon, concerning any information which 
he may have acquired from any patient while attending 
him in a professional character, which information was 
necessary to enable him to prescribe for such patient as a 
physician or to do any act for him as a surgeon.** Thayer, 
J., said : '' The statute is construed in this State as con- 
ferring a privilege merely that may be waived ; it is *not 
declaratory of any public policy. The public is not con- 
cerned in excluding the testimony of a physician as to the 
condition of a patient, if the person himself does not ob- 
ject to such disclosures. In this respect the courts of the 
State follow the rulings in New York and Michigan under 
a similar statute, as appears by the cases of Cahen v. Ins. 
Co., 41 Super. Ct. 296; R. R. Co. v. Martin, 41 Mich. 667. 
As the patient is at liberty to waive the privilege which 
the law affords him, it appears to me it is immaterial 
whether the patient waives the privilege by calling the 
physician to testify in his behalf, or whether he waives 
it, as in this case, by a clause contained in the contract on 
which the suit is brought ; and if the patient himself 
waives the privilege by a clause contained in the contract, 
that waiver, in my judgment, is binding on anyone who 
claims under the contract, whether it be the patient him- 
self or his representative.** See also Alberti v. N. Y. L. E. 
& W. R. R. Co,, 118 N. Y. 77-85 ; s. c , 27 St. R. 865; 
Rosseau v. Blcau, 131 iV. Y. 177-184, s. c, 42 5/. R. 871 ; 
rev'g 60 Hun, 259. It appears to us that these cases dis- 
pose of the question under consideration ; that the waiver 
is not in contravention of any principle of public policy^ 
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and that the amendment to section 836 of the Code, made 
after the contract, has no application. 

The judgment should be affirmed, with costs. 

Opinion by Haight, J. All concur except MARTIN 
J., not voting. 

John M. Gardner^ for plaintiff, appellant. 

S. M. Lindsey^ for defendant, respondent. 



ROEHR V. LIEBMAN. 

Supreme Courts First Department ^ Appellate Division; 

October y 1896. 

JPleading ; detnurrer ; joinder of causes of action ; principal and 
guarantor. \ Wnere a complaint contained two causes of ac- 
tion, one for the rent reserved in a written lease and the other 
against the guarantors of the lease, which guaranty was made 
by a separate instrument, — Held^ on demurrer to the complaint 
on the ground of the improper joinder of causes of action, that 
the obligations of the lessee and his guarantors were several and 
not joint, and that the demurrer should be sustained.* 

* In Decker v. Gaylord 8 Hun, no, a lease was signed by the 
principal, and opposite his name one of the defendants in that ac- 
tion wrote •' security for Frederick S. Gaylord " and signed his 
name, and it was held that both the principal and surety could 
be sued in one action. 

In Lehnen v, Purvis, 55 Hun^ 535, the defendant had originally 
been a surety in a bond conditioned upon the performance of a con- 
tract and the contract was subsequently assigned to another who 
became liable under the bond as a new principal, and the surety 
consented to the assignment, it was held that the surety xiras prop- 
erly joined with the new principal in an action for a breach of the 
condition of the bond. 

Lovelace ^. Doran & Wright Co. i^ Supp. 279; s,c,^o St, R. 
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Appeal by the defendant, Julius Liebman, from an 
interlocutory judgment of the Supreme Court in favor of 
the plaintiff, upon the decision of the court rendered after 
trial at the King's County Special Term, overruling his 
demurrer to the amended complaint, with notice of an 
intention to bring up for review upon such appeal the 
order and findings made herein directing the entry of said 
judgment. 

The action is brought by Henry E. Roehr to recover 
rent secured to be paid by the terms of a written lease 
made by the Williamsburgh Democratic Club, and for 
damages sustained in the restoration of the property after 
the termination of the lease. The complaint sets out the 
two causes of action in separate counts. One against the 
lessee and the other against Julius Liebman and others 
who guaranteed the rent by a separate instrument in 
writing. The defendant Liebman demurred to the com- 
plaint on the ground of the improper joinder of causes of 
action, and the demurrer was overruled at special term. 

Held^ error. So far as material to the disposition of the 
questions presented by the demurrer, the complaint alleges 
in the first count, and repeats the allegation in the second 
count, as follows : " That on September 19, 1892, the plaint- 
iff and the said defendants entered into a written agreement, 
a copy of which is hereto annexed, marked ' Exhibit A/ and 
is made part of this complaint." Reference to the con- 
tract which is thus made part of the complaint shows that 
the defendants who demur are not parties thereto. They 

54. was an action against a corporation on a note, the directors 
of the corporation were joined in the same action, on the ground of 
their statutory liability, for allowing the corporation to create an 
indebtedness in excess of its capital stock. No judgment was de« 
manded against the corporation. The corporation and the direc- 
tors demurred separately, and the demurrer of the directors was 
overruled and that of the corporation sustained. Barton v. Speis, ^ 
Jiun, 60, cited in the text, was approved i n that case. 
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are not mentioned in the body of the lease nor do they 
execute the same. Their undertaking is a guaranty that 
the lessees will fulfill the terms of the lease. The obliga- 
tion is, therefore, not joint, but several, and arises out of 
distinct and independent contracts, the obligation under 
the lease being that the principal party will pay h's debt, 
and under the guaranty that the guarantors will pay the 
debt of the lessee. These contracts have always been 
held to be separate contracts, even though appearing upon 
the same instrument, De Ridder v. Schermerhorn, la 
Barb, 638 ; Barton v, Speis, 5 Him^ 60 ; Evans v, Conklin, 
71 Id. 536; Harris v, Eldridge, 5 Abb. N. C. 278, and 
note. Nor is the rule changed from the consideration 
that liability attaches to each party at the same time and 
to the same extent. Tibbits v. Percy, 24 Barb. 39. 
Where the surety is made a party to the lease and exe- 
cutes the same as such, the rule is so far modified as to 
permit of his being joined as a party. Carman v. Plass 
23 ^V. Y. 286. But this is placed upon the ground that 
liability is created by the same instrument, and, therefore,^ 
authority is found in the Code for such joinder. The 
same rule was also applied in Decker v. Gaylord (8 Hufiy 
no). It will be found difficult, however, to reconcile the 
latter decision with the current of authority as applied to 
the facts of that case. But it does not pretend to an- 
nounce any dififerent rule from that laid down in Carman 
V, Plass {supra\ and the doctrine of that case only upheld 
the joinder on the ground that the surety was a party to 
the instrument. Section 454 of the Code of. Civil Proced- 
ure has no application to the case, nor has it changed 
the rule of the cases cited. It is authority only for the 
joinder, where the parties are liable upon the same written 
instrument. In this respect the rule remains the same as 
under the old Code. This interpretation has been sanc- 
tioned by the Court of Appeals in Nichols v. Drew, 94 N. 
Y. 22. It follows, therefore, that the causes of action al- 
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leged in the complaint are improperly united and that the 
demurrer should be sustained. 

Having reached this conclusion, we are now concerned 
with the disposition to be made of the action. We must 
assume for the present that the plaintiff has a just demand 
against all the defendants and is only prevented from en- 
forcing it by the fact that the parties, although liable for 
the same debt, are liable upon separate contracts. This 
seems to present a case where the action should be severed 
into two, in order that liability, if it exists, may be en- 
forced and the plaintiff be not left remediless. This 
course is authorized by section 497 of the Code of Civil 
Procedure. The judgment should, therefore, be that the 
judgment appealed from be reversed and the demurrer 
sustained, with leave to plaintiff to divide his action into 
two actions, continuing the same against the parties liable 
upon the lease, and against the parties liable upon the 
undertaking of guaranty ; and that he be permitted to 
serve an amended complaint in each of the actions as 
divided, with allegations appropriate thereto as he shall 
be advised, with costs of this appeal only to the demurring 
defendants. 

Opinion by Hatch, J. All concurred. 

Ordered accordingly. 

Samuel Hoff^ for the defendant, appellant. 

Henry Manne^ for the plaintiff, respondent 
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DE WOLFE V, ABRAHAM. 

Court of Appeals ; December y 1896, 

[Reversing 6 App, Div, 172.] 

Pleading ; complaint ; joinder of causes of action ; false imprison" 
ment and slander ; same transaction^ A cause of action for 
slander may not be ioined with one for false imprisonment in 
the same complaint, although they both arose at the same time» 
and it does not follow, as matter of law, that two causes of ac- 
tion arising simultaneously fro 11 the happening of one event 
necessarily arise from the same transaction.* 

Appeal from an order of the Appellate Division, 
Second Department, reversing an order of the special 
term denying plaintiff's motion to amend her complaint. 

The plaintiff Florence A. De Wolfe, sued the defend- 
ants, Abraham Abraham and others, merchants in the 
City of Brooklyn, for slander, alleging that at their place 
of business, and in the presence and hearing of a large 
number of people, the defendants, through their lawful 
agents, charged plaintiff with theft, in that she had stolen 
from them a certain ring. The plaintiff's counsel, in open- 
ing the case to the jury, stated that the alleged slander 
was not uttered by the defendants, or either of them, but 
by a clerk or salesman in their employ ; that plaintiff, at 
the time of the slander, was falsely imprisoned by a de- 
tective of defendants, and that the plaintiff sought to 
recover damages for false imprisonment and the slander. 
Thereupon the counsel for defendants moved upon the 
complaint and the opening for a dismissal upon the ground 
that the defendants were not liable for the slander of their 
clerk, and that the complaint was solely for slander. 

 See Note at the end of this case on Joinder of Causes of Action 
Growing out of the Same Transaction. 
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This motion was denied and the plaintiff was allowed 
to withdraw a juror for the purpose of applying to the 
special term for leave to amend her complaint, so as to 
allege a cause of action for false imprisonment against the 
defendants. 

A motion was accordingly made at special term, and 
the justice presiding held that the proposed amended com- 
plaint contained a union of the causes of action for slander 
and false imprisonment, and denied the motion. 

On appeal, the Appellate Division reversed the order 
of the special term and allowed the amendment, holding 
that " injury at the same time to the person by physical 
violence and to the character by language may well be 
regarded as parts of a single tort." Reported 6 App. Div. 
172. 

Held^ error ; and that the order of the special term 
should be affirmed. The question of law is certified to us 
"whether under all the circumstances of the case the 
plaintiff should have been allowed to amend her complaint 
for slander by adding thereto the statement of a cause of 
action for false imprisonment.*' 

We are unable to agree with the conclusion reached by 
the learned Appellate Division, that injury at the same 
time to the person by physical violence, and to the char- 
acter by language, may well be regarded as parts of a 
single tort. We think to so hold is to ignore a distinction 
that exists in all jurisdictions where the common law is 
administered. It is not necessary, however, to examine 
precedents, as the Code of Civil Procedure (sec. 484) is 
decisive of this appeal.* 

* This section provides that the plaintiff may unite in the same 
complaint two or more causes of action, whether they are such as 
were formerly denominated legal or equitable, or both, where 
they arc brought to recover as set forth in nine subdivisions. 

The second, third and ninth are the only ones material to this 
controversy. They read as follows : 

*• 2. For personal injuries, except libel, slander, criminal conver- 
sation, or seduction. 
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The plaintiff's case is not aided by subdivision 9 of 
the section, which provides for uniting causes of action 
upon claims arising out of the same transaction. It does 
not follow that two causes of action, originating at the 
same time, arose as matter of law out of the same transac- 
tion, or are proved by the same evidence. Anderson v. 
Hill, 53 Barb. 245, 246. The separate and distinct nature 
of the causes of action of false imprisonment and slander 
are apparent when we apply the test, under the circum- 
stances of the case at bar, whether the same evidence 
would prove the plaintiff's case in the two actions. It is 
obvious that it would not ; in the action for false imprison- 
ment, plaintiff must show an unlawful arrest and deten- 
tion ; in the action for slander, the proof would be the 
uttering of the slander in the presence of others, its falsity, 
if justified, and extrinsic evidence of malice, if any existed. 
The measure and proof of damages in the two causes of 
action would be entirely different. 

Opinion by Bartlett, J. All concur. 

Order reversed, with costs, and order of Special Term 
affirmed. 

Pau/ £. De Fere^ for defendants, appellants. 

John C. Coleman^ for plaintiff, respondent. 






3. For libel or slander. 

9. Upon claims arising out of the same transaction, or trans* 
actions, connected with the same subject of action, and not included 
within one of the foregoing subdivisions of this section." 

The section then provides generally that •* it must appear upon 
the face of the complaint, that all the causes of action, so united* 
belong to one of Che foregoing subdivisions of this section." 
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Note on Joinder of Causes of Action Growing Out 

OF THE Same Transaction. 

The decision in tlie text probably modifies the doctrines 
announced in some of the older cases hereafter noted, where 
since the adoption of the Code of Civil Procedure, consider^ 
able latitude lias been allowed in joining causes of action 
growing out of the same ** occurrence," if not out of the 
same ** transaction," as defined by the Court of Appeals in 
this case. 

Thus in Watson v. Hazzard, 3 Code Rep.y 218, there was a 
joinder of causes of action for malicious prosecution and for 
slander. The plaintiff relied upon subd. 4, § 167 of the old 
Code, which authorized the joinder of causes of action aris* 
ing out of injuries to character, and upon the fact that mah- 
clous prosecution and slander are both injuries to character^ 
Tiie court sustained this position. 

In Martin v, Mettison 8 Abb.Pr, 3 the complaint contained 
statements of four causes of action : one for malicious prose- 
cution, one for libel and two for slander. Demurrer was 
interposed to the complaint, upon the ground that the first 
count tliereof improperly united causes of action for injuries 
to the person and for injuries to the character. The court 
held that libel , slander and malicious prosecution were all 
for injuries to character and overruled the demurrer. 

In Brewer v. Temple 15 How. Fr. 286, the complaint 
alleged that the defendant seized the plaintiff by the throat 
and jcimmed him about, and at the same time published 
of and concerning the plaintiff a certain slander. Demurrer 
was filed upon the ground that two causes of action, one for 
assault and battery, and the other for slander, were im- 
properly united, but, inasmuch as thefacts alleged purported 
to be the history of but a single occurrence and were in fact 
all a part of the res gestae ^ the court overruled the demurrer^ 
holding that the facts together constituted a single cause of 
action. 

In Walsh v, Dolan, 39 St. R. 216, the complaint alleged^ 
for a first cause of action, that at a certain time and place 
the defendant violently assaulted the plaintiff, and for a 
second cause of action, that at the same time and place the 
defendant imprisoned the plaintiff, and that the plaintiff had 
been damaged by reason of the premises in the sum of $2000. 
Held^ that the complaint was properly drawn ; that it was 
not necessary to allege specific damages for each cause of 
action, and that it was error to charge that no recovery could 
be had under the first cause of action. 
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Causes of action for malicious prosecution and false im- 
prisonment may be united in the same complaint. Thorp 
V. Carvallio, 14 Misc.^ 554 ; s. c. ^6Supp. i ; Marks v. Town- 
send, 97 N, Y. 590, particularly when they arise out of the 
same transaction. Neil v. Thorn, 88 N, Y. 270. 

A cause of action against a benevolent society for dam- 
ages sustained by plaintiff by reason of the burial of her 
husband at public expense, caused by the failure of the so- 
ciety to pay the benefit and provide burial, is one arising 
from the brccjch of contract and may be joined with one to 
recover the benefit. Zrskowski v, Mach, 15 Misc. 234 ; s. c.,. 
36 Supp, 421 ; 71 St, R, 471. 

An action brought to avoid a deed and also to set aside 
a will may be combined when all the transactions are parts 
of a single fraud. Thomas v. Thomas, 9 App, Div. 487 ; s. 
c, 41 Sjipp. 276. 

Slander of the plaintiff and falsely and maliciously 
charging him, before the grand jury, with the commission 
of a crime, even when it does not seem to be the intention 
of the pleader to allege malicious prosecution in the techni- 
cal sense, may properly be united in the same complaint, 
both being injuries to character. Hull v, Vreeland, 18 
Abb, Fr, 182. 

The pleader must show by facts alleged that two causes 
of action arose out of one transaction and a mere averment 
to that effect will be insufficient. Flynn 7^. Bailey, 50 Barb. 
78 ; Fellerman v. Dolan, 7 Abb, Pr, 395 ; Brown v. Cunning- 
ham, 21 How. Pr, 192. 

** A fair interpretation of the word 'transaction * as used 
in the Code does not confine it to a single one of a series of 
connected acts transpiring at the same time. . . It is 
broad enough to embrace more than one cause of action^ 
broad enough even to embrace causes of action belonging 
to different subdivisions of the section." Reynolds J. ini 
Polley V, Wilkisson, 5 Civ. Pro. R. 135. 

Two actions, one for injury to the plaintiff's person andl 
the other for injury to his property, both caused by collision, 
with the defendants cars, are '^ claims arising out of the 
same transaction/' which may be united in the same com- 
plaint, and separate actions for such injuries may properly 
be consolidated. Rosenberg v, Staten Island Ry. Co. 14 
Supp. 476. 

Where a complaint alleges that the plaintiff was the ten- 
ant of and in possession of certain premises and that the 
defendant entered thereupon, during the plaintiff's absence 
therefrom, and broke down the walls and partitions, and 
afterward carried away the fixtures, goods and chattels and 

Vol. III. — 20 



306 VOLUME III. 



Note on Joinder of Causes of Action. 



converted them to his own use and lieid possession of said 
premises and refused to allow the plaintiff to enter thereon, 
such complaint is not objectionable as uniting^ two causes 
of action, for the whole complaint taken together states but 
one trcMisaction. Polley z\ Wilkisson, 5 Civ. Pro. R. 135. 

In Gunn v. Fellows, 41 Hun^ 257, the first part of the 
complaint stated a cause of action for breaking and enter- 
ing the plaintiff's dwelling house, and injuring the building, 
property and furniture. The other part stated a cause of 
action growing out of the same transaction for assault and 
battery to and upon the person of the plaintiff. The court 
did not regard this as misjoinder. 

A complaint stating breaches of a defendant's written 
contract to sell and convey real estate to the plaintiff, and 
an assault and battery subsequently committed on the 
plaintiff, in forcibly taking said contract from his possession, 
is bad on demurrer as containing a narrative of several sep- 
arate and distinct matters occurring at different times, and 
constituting several distinct causes of action. Ehle v. Hal- 
ler, 6 JBosw. 661. 

A cause of action ex delicto may be joined with one ex 
contractu^ provided both arise out of the same transaction. 
Grimshaw v. Woolfali, 15 Supp, 857 s. c. 40 St R, 299; 
Badger V. Benedict, i Htlt,, 414, affirming 4 ^^3. /*/-., 176 
Robinson v. Flint, 16 How. Pr, 240; s. c, 7 Abb, Pr. 393, «., 
Rothschild v. Grand Trunk Ry. Co., 30 St. R, 642. 

But the claims must be consistent with each other, else 
there is misjoinder, as, for example, if a cause of action for a 
tort and a cause of action to recover as upon an implied 
contract waiving the tort are joined, the complaint is de- 
murrable. Teall V, City of Syracuse, 32 Hun, 332. 

A complaint setting out three causes of action, viz., 
for breach of contract to employ, for personal injuries and 
for injuries to personal property, is demurrable upon the 
ground that such causes of action are improperly united in 
the same complaint " notwithstanding the unity of the 
causes of action in a single count." Townsend v. Coon, 7 
Civ, Pro. P. 56. 

An action against the plaintiff's lessee and the owner of 
a lot adjoining the demised premises, for injuries caused by 
excavations made by the adjoining owner, and by the re- 
fusal of the lessee to allow the adjoining owner to come on 
the demised lot for the purpose of securing it against the 
excavation, states causes of action arising from the same 
transaction which may properly be joined, though one be 
ex contractu and the other ex delicto, Mackenzie v, Hatton^ 
26 Supp., 873. 
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In the case of Rothschild v. Grand Trunk Ry. Co. 38 
St.R, 869 s. c. 14 Supp. 807 ; afif'g ^o,Si.R.^ 642 s. c. 19 Civ. 
I^ro.y$^\ 10 Supp. y ^6^ the complaint alleged that the tJe- 
fendant undertook, for a valuable consideration to carry the 
plaintiff's trunks from Detroit to Rochester, but that 
through defendant's negligence, the trunks were lost and 
were not delivered. Demurrer was interposed upon the 
ground that the complaint improperly united two causes of 
action, one in contract and the other in tort. HM, that 
the demurrer was untenable ; that but one cause of action 
was stated — the negligent violation of defendant's contract- 
ual obligations to the plaintiff ; and that, in any event, inas- 
much as the causes of action arose out of the same transac- 
tion, they might properly be joined. 

In Henderson v, Jackson, 9 Abb. Pr,^ 293 ; s. c, 40 
ffow, Pr. 168 ; 2 Sweeny^ 324, the complaint charged that 
the defendant arrested and imprisoned the plaintiff and 
caused her to be conducted to a station house and, " as a 
part of the same transaction " caused her to be arraigned 
the next morning before a police magistrate upon a false 
and malicious charge of larceny. Upon demurrer assign^ 
ing as ground therefor, that several causes of action were 
improperly united, Held^ without deciding whether or not 
there had been a misjoinder, that as a . preliminary, and 
to enable the question of misjoinder to be made certain, a 
motion should be made to require the causes of action to be 
separated and numbered. 

In Sheldon v. Lake, 9 Abb. Pr,, 306, the complaint averred 
that, at a certain time and place, "the defendant, with 
force and arms assaulted the plaintiff, and with great force 
and violence pulled and dragged about the said plaintiff, 
and also then and there forced and compelled the said 
plaintiff to go from a certain place in said city into the 
public streets thereof, and then and there forced and com- 
pelled him to go in and along divers public streets in said 
city, and then and there imprisoned the said plaintiff, and 
put him in the custody of the sheriff of the county of New 
York, and detained him for a period of several days in said 
custody, and restrained and deprived the said plaintiff of his 
liberty, without any reasonable or probable cause whatso- 
ever." Upon motion of the defendant to strike out the 
allegations of the complaint as to the assault as irrelevant 
and redundant; or, if more than one cause of action was 
intended to be set up, that the complaint be made more 
definite and certain, and the causes of action be separately 
stated, Hcidy that the several subjects of complaint having 
reference to an entire, although continuous, transaction, the 
joinder as one was proper. 
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VITTO V FARLEY. 

Supreme Court, First Department ; Appellate Diz'is'wn, 

JunCy 1896. 

Abatement ; death after verdict ; action for negligence.^ Where, in 
an action for negligence* after appeal taken by the plaintiff 
from an order setting aside a verdict in his favor and ordering a 
new trial, the defendant dies, his death does not abate the 
action, but under Code Civ, Pro. § 764, the plaintiff is entitled 
to an order reviving and continuing the action against the 
personal representative of defendant. 

Appeal by the plaintiff from an order of the Supreme 
Court, made at the New York Special Term, denying his 
motion to revive the action, and to substitute the executors 
under the last will and testament of the defendants, in the 
place of the place of the defendant, who died after the 
commencement of the action. 

Action by Giacomino Vitto against Patrick Farley to 
recover damages for personal injuries to the plaintiff 
alleged to have been caused by the negligence of the 
defendant. Before the death of the defendant the action 
had been tried and a verdict rendered in favor of the 
plaintiff for $750, and the verdict had, upon motion of 
the defendant, been set aside and a new trial ordered, and 
from this order an appeal had been taken to the Appellate 
Division of the Supreme Court. The defendant died just 
after this appeal had been taken, and thereupon the 
motion was made and the order entered, from which the 
present appeal is taken. 

Held, error to deny the motion under Code Civ. Pro. 
§ 764, providing that " after verdict report, or decision, in 
an action to recover damages for a personal injury, the 
action does not abate by the death of a party, but the 
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subsequent proceedings are the same as in a case where 
the cause of action survives." The cases of Wood v, 
Philh'ps, (Cl. of App.) II Abb, Pr, N. S. i ; Carr v. Rischer, 
iigN. Y. 117, and Hart v. Washburn, 62 Nun, 543, are 
■conclusive and satisfactory. The decision of the motion 
was placed upon the authority of Corbett v. Twenty-third 
Street Ry. Co. (114 N. K 579.) In that case there had, 
however, been no verdict, but merely a non-suit and a judg- 
ment in favor of the defendant thereon. An appeal had 
been taken by plaintiff to the general term, and the judg- 
ment had been reversed and a new trial ordered. The 
defendant had then appealed to the Court of Appeals, 
and pending the latter appeal the plaintiff died. The 
representatives^of the plaintiff sought to revive the action, 
and further prosecute it. The court held that they could 
not do so ; that there had been no verdict or report, and 
that the non-suit was not a decision within the meaning of 
Code Civ. Pro. § 764. It will be seen that, in that case, 
the plaintiff's representatives had nothing of value which 
they could enforce. If the original non-suit was upheld, 
they had nothing. If the order for a new trial was sus- 
tained, they could only hope to recover for the original 
wrong, and that would not be permitted. There had been 
no verdict or judgment for damages to restore or uphold. 

Opinion by WILLIAMS, J., Van Brunt, P. J., Pat- 
terson, O'Brien and Ingraham, JJ., concurred. 

Order reversed, with $10 costs and disbursements, and 
motion granted, with $10 costs to abide event. 

Edward IV A. Johnston, for the plaintiff, appellant, 

Edwin F. Stern, for the executors, respondents. 
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Note ck Abatement by Death After Verdict. 

Where a party to an action, based upon a cause which 
does not survive or continue after his death, dies, the pend- 
ing action does not abate whetiier he is plaintiff or defend- 
ant, if the case is within the exception created by section 
764 of the Code of Civil Procedure. If the action is for a 
** personal injury," and deatli occurred, "after verdict, re- 
port or decision," then it is not abated, but the subsequent 
proceedings are the same as in a case where the cause of 
action survives, tliat is (§ 757) " the court must, upon a 
motion, allow or compel the action to be continued, by or 
against his representative or successor in interest." By an 
amendment in 1890 (Z. 1890. c. 379) the following clause 
was added to § 764: "And in case said verdict, report or 
decision is reversed upon questions of law only, said action 
does not abate by the death of the party against whom the 
same was rendered." 

It should also be noticed that although the action is not 
for a personal injury within § 764, the death of either party 
after judgment does not abate tiie action, although tlie 
cause of action is one which does not survive ; the cause of 
action has been merged in the judgment, and the parties 
may continue the litigation for the purpose of restoring or 
reversing the judgment. 

The "doctrine that a cause of action, ex delicto^ does not 
survive, and that an action of that character abates on the 
death of the plaintiff, has been greatly clianged, and its orig- 
inal rigor essentially modified by statute ; and it cannot be 
said to have its foundation in natural right, nor can it 
now be regarded as resting upon considerations of public- 
policy." Per Andrews, J., in Cox z\ N. Y. Central, etc.,. 
R. R. Co., 63 N. Y, 414. 

A stipulation of tiie attorney or counsel for defendant in 
an action for a personal injury (expulsion from a railway 
^^^)y given as a condition, imposed by the coui-t, upot> 
granting defendant's application to postpone the trial, that 
"in case of the death of the plaintiff herein, before final 
judgment and determination of this action, the alleged 
cause of action shall survive, and any verdict and judgment 
therein be regarded as if rendered in the lifetime of the 
plaintiff," is not against public policy, but is valid and bind- 
ing ; and the stipulation continues in force until final " judg- 
ment," although meanwhile a verdict and judgment in 
plaintiff's favor have been set aside. Cox v* N. Y. Central 
etc., R. R. Co., {supra). 
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Where^ after a verdict for the plaintiff, in an action for 
assault and battery, had been set aside upon exceptions 
heard in the first instance at the general term, and a new 
trial ordered, the plaintiff died, it was held by the Court of 
Appeals, upon motion to dismiss an appeal from the order 
presented by the plaintiff's administratrix, that the verdict 
was property which passed to the administratrix, wlio was 
entitled to prosecute the appeal for the purpose of having 
the verdict restored. The appellant did not **seek a re- 
covery upon the original cause of action, but simply the 
amendment of an order depriving her of a right, which, ac- 
cording to the terms of a statute (Code Pro., § 121), should 
survive and be assets in her hands." Wood v. Phillips, 11 
Abb. Pr, N. 5. i. 

This decision was made under § 121 of the old Code 
which differed in its language from the present statute in 
providing that '' after a verdict shall be rendered in an action 
for a wrong ySwch action shall not abate by death of any 
party," while § 764 of the present Code saves only actions 
for " a personal injury." But the general principles hiid 
down in Wood v. Phillips {supra) apply to all actions which 
do not survive. Hence, in an action against a director of a 
manufacturing corporation for a debt of the company for 
failure to file an annual report, where the plaintiff died after 
reversal on appeal of a judgment in his favor, and the exe- 
cutrix of the plaintiff was thereupon substituted as plaintiff, 
and appealed from the order of reversal, and a few days there- 
after, the defendant died, it was held that the action did not 
abate by the death of the parties, but the plaintiff's exec- 
utrix had a right to prosecute tiie appeal for the purpose 
of restoring the original judgment. And the same rule 
was applied in a similar action in Hart v, Washburn, 62 
Hun, 543, where the defendant died after a judgment by 
default had been rendered against him, and pending an 
appeal by the plaintiff from an order opening the default. 

Section 764 does not apply where a judgment for plaint- 
iff, in an action for assault and battery, obtained on default, 
has been opened, the order providing that the judgment 
should stand as security ; but the action abates by plaintiff's 
death before trial. The statute, ''was never intended to 
apply to an inquest or default opened during the lifetime of 
the party. The temporary verdict obtained by the plaint- 
ifE was not an asset at the time of her death ; it was a mere 
security, like a bond or undertaking that if, on the trial to 
be had, she obtained a verdict, it might be secured by the 
lien of the judgment entered on the defendant's default." 
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^McAdam, J.) Smith v. Lynch, 8 St, R, 341 ; 12 Civ, Pro^ 

R- 348. 

A non-suit on trial by jury in not a "decision" withia 
Code Civ. Pro. § 764, nor is an order of the general term 
reversing a judgment entered on the non-suit ; *' decision" 
means one made by a court on trial without a jury,. Corbett 
V. Twenty- third Street Railway Co., 114 N, Y, 579 ; s. c, 24 
St. R. 578. But where a plaintiff dies pending an appeal 
from an order dismissing his complaint and awarding costs 
against liim in an action for personal injuries, his administra- 
trix may have the suit revived in her name, and prosecute 
the appeal to relieve herself from liability for the costs. 
Campbell v, Gallagher, 9 Supp, 432 s. c, 18 Civ, Pro, R, 90. 

Where, after verdict and judgment for plaintiff in an ac- 
tion for assault and battery, the defendant dies, and the 
judgment is reversed, a new trial will not be ordered, since 
the cause of action did not survive, and no trial of the issues 
can again lawfully take place. (Ct. of App.) Comstock r. 
Dodge, 43 J/o7a. Pr. 97. And where the defendant in an ac- 
tion for negligence died after reversal by the Court of Ap- 
peals of a judgment by the plaintiff, the remittitur was 
amended on motion by striking out tlie provision which 
ordered a new trial. Stringham v, Stewart, 22 A^d, N. C. 
281. 

An affirmance by the general term of a judgment ren- 
dered after a hearing and trial of the issues, is a " decision " 
within Code Civ. Pro. § 763. (N. Y. City Court) Peetsch 
V, Quinn, 6 Misc, 50 ; s. c, 26 Supp. 728. 

The " report" meant by Code Civ. Pro. § 763 is a decis- 
ion by a referee which determines the rights of the parties 
to a controversy as they would be determined by a ver- 
dict, decision of a judge, or interlocutory judgment, and 
does not include the report of a referee to compute, take 
proofs, etc., in a foreclosure suit. Smith v, Joyce, 14 Daly^ 
73 • s. c, 3 St, R. 560. 

The " decision " intended by Code Civ. Pro. § 765 is the 
written findings of facts and the legal conclusions, with the 
directions for final judgment, and which must constitute a 
part of the judgment roll. Where a party dies before a 
decision is actually signed, or rendered in a case tried by 
the court, such decision and all subsequent proceedings 
are void, though an opinion, directing the findings of fact 
and law with the reasons, was signed and delivered to the 
respective attorneys while the party was living. Adams t^. 
Nellis, 39 Haw. Pr, 385. 
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BARKER V. CENTRAL PARK, ETC., R. R. CO. 

Court of Appeals ; December y 1 896. 

Street railway ; tender of fare ; duty of conductors to make change^ 
Where a passenger on a street railway presented a $5 bill to 
pay his fare of live cents, and upon the refusal of the conductor 
to make change to a greater amount than $2. and the refusal 
of the passenger to offer any other sum, the conductor ejected 
the passenger, — Held^ that a rule of the company requiring its 
conductors to make change up to $2 was a reasonable one, and 
that the plaintiff could not recover damages for being ejected 
from the car.* 

* Where, in consequence of the refusal of a passenger upon a 
railroad train to pay the full fare, the company stops the train 
to put him off, the passenger is not entitled, after the train is 
once stopped solely for that purpose, and not at a regular sta- 
tion for that train, to continue on the train by offering then to 
pay his fare. But if the train has merely stopped at a regular 
station, the conductor is bound to allow the passenger to continue 
his journey upon the tender of the fare by the passenger or some 
one on his behalf. O'Brien v, N. Y, Central & H. R. R. Co., 80 
N, v. 236 ; Hibbard v. N. Y. & Erie R. Co., 15 iV. V. 455 ; Pease 
-v, Delaware, Lackawanna & W. R. Co., loi N, V. 367 ; People v, 
J'lWson, 2 Park 234; Nelson v. Long Island R. Co., 7 Hun, 140; 
Johnson v, N* Y. Ontario & W. R. Co., 14 IV, Di^.^gs* 

Where the driver of a street car charged the passenger with a 
failure to put his fare in a box provided for that purpose, and 
caused the passenger's arrest, and in a subsequent action by the 
passenger against the company the jury decided that the passenger 
had put his fare in the box, — Held, that the company was liable 
lor the wrongful act of the driver. Rown v. Christopher & Tenth 
St. R. R. Co., 34 Hun, 471. 

A railroad company is bound to keep its ticket office open until 
the departure of the train, and if it fail to do so and the conductor 
«xact extra fare from a passenger, it is liable for the penalty of ex- 
tortion. Porter v. N. Y. Central R. R. Co., 34 Bard, 353. 

When a passenger had mislaid his ticket and is in good faith trying 
to find it, he is entitled to a reasonable time to do so ; if, in case he 
iails to find it, he is willing to pay his fare, the conductor has no 
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Appeal from a judgment of the General Term of the 
Court of Common Pleas for the City and County of New 
York affirming a judgment of the trial term which dis- 
missed the complaint at the close of plaintiff's case. Na 
opinion was written in the court below. 

The defendant corporation operates a horse railroad in 

right to put him off the train. Hayes v. N. Y. Central & H. R. R 
Co., 20 IV. Dig, 237. 

In Guy V. N. Y. Ontario & W. R. R. Co., 30 Hun. 399, a passenger 
who was intoxicated failed to produce a ticket and had no money 
to pay his fare, and, although a friend of the passenger offered to 
pay his fare, the conductor refused to accept the money, and because 
a ticket was not produced, put the passenger off the train in a 
deep cut where he was shortly afterwards killed by another train. 
There was also testimony tending to show that the passenger had 
bought a ticket and subsequently lost it, and it was held that he 
was wrongfully ejected. 

A passenger who has paid his fare cannot be ejected on the 
ground that he has avoided payment of fare on other occasions, and 
he may resist such attempt by force. English v, Delaware & Hud- 
son C. Co., 4 Hun, 683. 

Where a passenger hurriedly changed from one train to another, 
and he had paid his fair to his destination to the conductor on the 
train from which he changed, but did not receive a ticket, and he 
was ejected from the train to which he changed because of his 
refusal to pay his fare again, — Held^ that a charge that the plaintiff 
was wrongfully ejected was erroneous, but that the question should 
have been left to the jury. Homiston v. Long Island R. R. Co., 3 
Misc, 342 ; s. c, 52 St, R,\\ 22 Supp. 738. 

To justify a recovery for wrongful ejection from a railway car 
it is not essential that plaintiff should have been violently assaulted ; 
it is sufficient that the conductor stopped the train and ordered him 
to get off. Miller v. King 84 Huh^ 308; s. c, 32 Supp, 332; 65 St, R, 
490. 

Where a conductor took up the wrong coupon of an excursion 
ticket, and the conductor of the return train refused to accept the 
other coupon and ejected the passenger — Held^ that the company 
was not liable to damages for such ejectment, unless it appeared 
that the mistake could not have been discovered by the passenger 
by the use of ordinary diligence. Wiggins v. King, 91 Hun^ 34a 
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the City of New York as a common carrier of pas- 
sengers. 

On January 12, 1889, the plaintiff, Benjamin Barker 
Jr., entered one of the defendant's cars as a passenger, 
and when called upon for his fare of five cents found that 
the smallest amount of money in his possession was a five 
dollar bill. 

The plaintiff offered the bill to the conductor: who 
stated, " I am not supposed to change it ; you must get 
off.*' To this the plaintiff replied : " I won't get off ; you 
must put me off." The conductor thereupon put the 
plaintiff off the car. 

It is not claimed that he used any more violence than 
was necessary, or that the plaintiff was actually injured in 
person or property. 

Held^ that under such circumstances the plaintiff could 
not recover damages. The transaction was undoubtedly 
a technical assault and battery, and the plaintiff seek$ in 
this action to recover his damages therefor. It may be 
conceded, as was urged by plaintiff's counsel in his very 
able argument that if plaintiff was unlawfully ejected 
from the car, this is a case for substantial damages. 

A number of points were discussed at the bar, but in 
the view we take of this case there is but one question to 
be considered. 

The plaintiff's counsel asked to go to the jury on sev- 
eral questions and among others the following. 

" Whether the $5 was, in this case and under the 
circumstances testified to, a reasonable amount for the 
plaintiff to tender the conductor in payment of his 
fare ?" 

The complaint was dismissed at the close of the plaint- 
iff's case, and the point is made whether the reasonable- 
ness of the tender of $5 to the conductor is a question 
of law, or a question of fact on the evidence. 

It was stipulated at the trial that the defendant had a 
rule requiring their conductors to be prepared to furnish 
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change to the amount of $2, and that such rule was not 
brought to the attention of plaintiff. 

It was further stipulated that there was no regulation 
forbidding the conductors to make change to a greater 
extent than two dollars. 

There is no evidence of a custom on the part of 
the plaintiff or the public, of tendering to defendant 
$5 in payment of a five cent fare and receiving the 
change, nor of any rule of the defendant imposing upon 
their conductors the duty of furnishing passengers with 
change in so large an amount. 

The plaintiff swore to one occasion when he had of- 
fered a $5 bill for his fare and had it changed, but it was 
on the car of another line. 

There is no evidence which would have warranted the 
trial judge in submitting to the jury the question whether 
the plaintiff's tender of the $5 bill under the circumstances 
was unreasonable. 

On the evidence as it stands, the plaintiff's tender 
of the $5 bill was unreasonble as a matter of law,and the 
undisputed facts are not of such a nature that reasonable 
men might differ in regard to the inferences proper to be 
•drawn from them. 

In this state of the record it is well settled that there 
is no question for the jury. Vedder v. Fellows, 20 N. Y. 
126 ; Hibbard v. N. Y. & Erie RR. Co., 15 Id. 455, 459, 
460 ; Avery v. N. Y. C. & H. R, RR. Co., 121 Id, 31., 44. 

When the defendant enacted the rule requiring its con- 
ductors to furnish change to a passenger to the amount of 
%2y it did all that could reasonably be expected of it in 
consulting the convenience of the general public, and it 
would be unreasonable and burdensome to extend the 
amount to $5. 

It would require conductors to carry a large amount 
of bills and small change on their persons, and greatly 
impede the rapid collection of fares. 

It is not necessary that a common carrier should bring 
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home to each passenger a personal knowledge of any 
reasonable and just rule which it is seeking to enforce ; to 
so hold would render the enforcement of the rule imprac- 
ticable. 

We have been cited to but one case holding with the 
plaintiff in this action. Barrett v. Market St. R*y Co., 8i 
Cal., 296. 

We agree with the learned Supreme Court of California 
that a passenger upon a street railroad is not bound to 
tender the exact fare, but must tender a reasonable sum> 
and the carrier must accept such tender and furnish 
change to a reasonable amount, but we cannot assent to 
the conclusion that a tender of $5 is a reasonable sum. 

It is quite possible that there existed local reasons for 
the decision in California, as the judge writing the opinion 
suggested that the $5 gold piece was practically the 
lowest gold coin in use in that section of the country. 

The judgment appealed from should be affirmed, with 
costs. 

Opinion by Bartlett, J. All concur. 

Judgment affirmed. 

Samuel H. Ordway, for plaintiff, appellant. 

Henry Thompson, for defendant, respondent. 
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BONNER BRICK CO. v. M. M. CANDA CO. 

Supreme Court j First Department^ Trial Term; De^ 

cembery 1896. 

Costs : payment of claim after suit brought^ Where, upon a claim 
for $300 for goods sold and delivered, the sum of $1 50 was paid 
before suit brought, and the balance of $150 after the com- 
mencement of the suit, which was accepted by the plaintiff. — 
Held, that the plaintiff was not entitled to a judgment for the 
costs of the action.^ 

This action was brought to recover the sum of $300, 
with interest from November 15, 1895, for merchandise, 
consisting of brick, sold and delivered on or about the last 
mentioned date. The sum of $150 was paid on account 
previous to the commencement of the action, and there- 
after and before the defendant's time to answer had ex- 
pired there was paid, under circumstances hereafter 
detailed, the further sum of $150. The defendant then 
served an answer, alleging " that it has paid, satisfied and 
discharged in full the claim of the plaintiff herein as set 
forth in the complaint and all claims of the plaintiff herein 
against this defendant, and pleads said payment as an 
accord and satisfaction between the parties hereto." 

Heldy that the plaintiff having accepted the payment 
without objection he could not now claim costs. The 
plaintiff contends that the plea of payment contained in 
the answer should be held to relate to the time of the 
commencement of the action, and that it is not made out 

* By the provisions of Code Civ. Pro. §§ 731 and 732, a defend- 
ant may tender the amount he believes to be due after suit brought 
with the interest and costs to date of such tender, and if not accepted 
may pay the amount into court, and if the plaintiff does not recover 
more than the amount of such tender the defendant is entitled to 
the costs of the action after the tender. 
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by proof of payment after suit brought. The case of 
Moffat z\ Henderson (48 Super, Ct. 449) is cited in sup- 
port of such contention. There the plaintiff sought to 
recover under a covenant, on the part of the lessee, con- 
tained in a lease of certain premises, a stated sum alleged 
to have been paid for a meter charge. The defendant, 
after suit brought and before an answer was served, paid 
the amount claimed to the commissioner of Public Works 
and then served an answer alleging " that he has paid all 
the regular annual rents or charges which have been 
assessed or imposed according to law upon the said prem- 
ises for the Croton water, since the assignment to, and 
acceptance of said lease by said defendant." The trial 
judge decided that the plea of payment was not sustained 
by the proofs, and rendered judgment in favor of the 
plaintiff for $88 and costs, but directed that the judgment 
should be marked by the clerk on the docket of the court 
as having had the sum of $88 paid thereon, and that the 
plaintiff should not collect on said judgment nor issue ex- 
ecution thereon for any sum exceeding the amount of the 
taxed costs. An appeal was taken, and the court in 
affirming the judgment, among other things said (page 
452): "There are several objections to the defendant's 
position. In the first place, his answer does not constitute 
a plea puis darrein continuance. It alleges payment gen- 
erally, and as the rights of the parties were to be deter- 
mined by the condition of affairs at the time suit was 
brought, the plea of payment in the answer ought to be 
held to relate to the time of the beginning of the action. 
There are no words in it to indicate that the payment was 
made after the complaint was served.*' As there was no 
proof offered in substantiation of the defense so inter- 
posed, except the payment to a third person without the 
order or knowledge of the plaintiff, which the court held 
to be insufficient, that case is very different in its facts 
from the present one, and is not controlling as an 
authority. 
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In an action of a legal nature, the rights of the parties 
must be determined as they existed at the commencement 
of the action, except so far as the situation has since beea 
changed unfavorably to the plaintiff's claim, either by his 
own act or by operation of law (Abb. Trial Brief on Plead- 
ings, p. 414, § 502 ; Styles v. Fuller, loi N. F. 622 ; Fer-^ 
ris Z'. Tannenbaum, 39 5/. Rep, 71 ; S. C, 15 Supp, 295 ; 27 
Abb, N. C, 136), the reason being that in such actions the^ 
statute gives costs ; and, as they ought not to be charged 
on a plaintiff, who had good reason to sue, the defendant 
ought to get leave, and then the court can impose terms. 
Abb. Tr. Ev., Id, ; Ferris v. Tannenbaum {supra). Hence 
(with those exceptions) an answer which sets up as a 
defense any essential fact that did not occur until after 
suit brought, is bad in an action of a legal nature, even in 
those jurisdictions where equitable defenses can be 
pleaded. But, if plaintiff's own voluntary act, pending 
the action, has impared or discharged his cause of action 
as by a compromise or release, . . . the defendant may 
set up the fact in his answer, unless it occurred after issue 
joined, in which case it can only be set up by supplemental 
answer. Abb. Tr. Brief on Pleadings {supra). The ground 
for this distinction is, I think, substantial. If the situa^ 
tion has been changed by act of plaintiff, he cannot be 
surprised if that act is shown on the trial ; while, if by the 
act of another, it would be unfair to require him, after 
ascertaining the facts as existing at the time he commences 
his action, to again, when answer is made, ascertain any* 
thing which might have happened in the interval. 

The general rule is that in the'absence of an agree- 
ment to pay interest, it is implied by law as damages for 
not discharging a debt (Ledyard v. Bull, 119 N, Y. 62 ; S. 
C, 28 5/. Ji, 551 ; Matter of N. Y. & Brooklyn Bridge 
Company, 137 N", K 95 ; 11 Am, &* Eng, Ency, of Law y 
380) ; and where interest only is allowable as a penalty 
and not by virtue of an agreement to pay the same, all 
claim therefor is barred by the receipt of the principal 
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debt. Tillotson v, Preston, 3 Johns. 229 ; Johnston v. 
Brennan, 5 Id, 268 ; Consequa v. Fanning, 2 Johns. Ch. 
587; Gillespie v. Mayor, 3 Edw. Ch,, 512; Jacot v. 
Emmett, 1 1 Paige, 142 ; Fake v, Eddy's Ex., 1 5 Wend. 
76 ; Central R. R. Co. v. Town of Moravia, 61 Barb. 180 ; 
Cutter V. Mayor, 92 N. Y. 166; Middaugh v. Elmira, 23 
Hun, 79; Luddington v. Miller, 38 Super. Ct. \J. &r 5.], 
478 ; Matter of Smith, i Misc. 256 ; S. C, 22 Supp. 1085 ; 
Hamilton v. Van Rensaleer, 43 N. Y. 244 ; Pacific R. R. 
V. U. S. 158 U. S. 118 ; Matter of Hodgman, 140 N. Y. 

421 s. c, ss 5/. R. 800.* 

» '  , II . . . ,  — 

* A radical change has been made in the law of tender by Code 
Civ. Pro. § 732. Cass v. Higenbotam, 100 N. Y. 248. It was 
there held that a tender after suit brought must include the debt, 
interest and costs of the action so far as it has proceeded, but if it is 
a conditional tender the money need not be paid into court. That 
b, if there is some valid condition precedent which the plaintiff 
must perform before the defendant is under the obligation to make 
the payment, such as executing a satisfaction piece of a mortgage, 
etc. Thus, the rule seems to be that where the tender is made 
merely to discharge a lien it is not necessary to pay the money into 
court. Kortright v. Cady, 21 N. K. 343. And in the case of the 
tender of the amount due on a mortgage the lien is discharged not- 
withstanding the tender is not kept good {Id.), although as a general 
rule in other cases it is necessary that the tender should be kept 
good to be effectual. Halpin v. Phcenix Ins. Co. 118 N. Y. 165. 

A payment into court is unconditional, and the money becomes 
the property of the party to whom it is tendered. Cass v. Higen- 
botam (supra). Where the amount of the claim merely is tendered 
without interest, or costs and expenses necessarily incurred, it is 
nugatory if not accepted by the party to whom it is tendered. 
Matter of Clarke, 40 5/. R, 12. 

To make a valid tender the money must be actually produced. 
Cashman v, Martin, ^oHow.Pr. 337 ; Strong v. Blake, 46 Barb, 227 ; 
Hornby t/. Cramer, 12 How. Pr. And time must be given to the 
creditor to examine the money to see if it is a legal tender. Harris 
V. Mulock, 9 Hew. Pr. 402. And if no place is specified in the con- 
tract for payment, the debtor must seek the creditor and make the 
tender to him. Id, But if the creditor avoids the debtor and ab- 

VoL, III.— 21 
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In the present case the complaint does not allege, nor 
do the proofs show, any agreement, either express or im- 
plied, to pay interest. It was, therefore, allowable only 
as damages for default in the payment of the principal 
obligation, and, as such, it merely followed the latter as 
an incident, and wholly ceased to exist when the balance 
of the principal sum claimed in the action was paid, unless 
it was agreed that such payment should not bar plaintifiTs 
right to claim interest afterwards. 

The testimony adduced on the part of the plaintiff 
would, in my opinion, have authorized the jury in finding 
that such an agreement was made ; but as it was con- 
tradicted by the defendant's witnesses, this, as well as the 
question whether or not the said check was received by 
the plaintiff with notice that it was in full settlement of 
all demands, should have been submitted to the jury; 
therefore it was error to withdraw the same from their 
consideration by directing them to find a verdict in favor 
of plaintiff for $160.15, and that there should be credited 
upon the judgment, and upon any execution issued 
thereon, the sum of $150 as of February 21, 1896. 

The proofs, in my opinion, do not establish an accord 
and satisfaction, the necessary elements therefor being 
absent. Fuller v. Kemp, 138 N. Y. 231, and citations. 

There remains to be considered the question of costs, 
claimed by both parties litigant. All the cases which I 
have been able to discover after considerable research 
clearly enunciate the principle that costs are but an 
incident to the debt, and if the latter is extinguished by 
tender and acceptance no costs can be recovered unless 
expressly reserved by agreement between the parties. 
Watson V, De Peyster, i Caine, 66 ; Johnston v. Brannan, 
(supra) ; Stewart v. Ellice, 2 Paige, 604 ; Warfield v. 

sents himself from his residence, a tender to a person at his house 
is good. Judd v. Ensign, 6 Bard. 258. And a debtor is not obliged 
to follow his creditor out of the State to make a valid tender* 
Olmstead v, Wehle, 32 Hun, 238. 
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Watkins, 30 Barb. 395 ; Bendit v. Annesley, 42 Id. 192 ; 
S. C, 27 How. Pr. 184; Keeler v. Van Wic 47 How. Pr. 
97 ; Eaton v. Wells, 82 iV. Y. 576, 579 ; Rice v. Childs, 28 
Ilun, 303. 

The cases of Moffatt v. Henderson, 48 Super. Ct. 449 ; 
and Bogardus v. Richtmeyer (3 Abb. Pr. 179) are in no 
i¥ise opposed to the principle that acceptance of the sum 
sued for bars a claim for costs. See also i Campbelly 558 ; 
<jrahanCs Pr. 459 ; i Tidd's Pr. 676. 

In the case at bar, there was not a tender simply, but 
an acceptance also might have been found by the jury 
upon the evidence. The former is an act of the defend- 
ant alone and cannot bind the plaintiff, but the latter is 
plaintiff's own act and may preclude it from recovering 
•costs. As was said in Moffatt v. Henderson (48 Super. 
CV. 452, 453), "the receipt of the money sued for, after 
suit, would amount to a waiver of costs.'' 

The rule laid down with respect to costs upon the 
settlement of an action in cases arising in this court is, to 
my mind, consistent with reason and good sense, and, 
.applying it to the present case, it must be held, that even 
if there was anything due the plaintiff for interest, as the 
amount thereof was below the sum of $50, the defendant 
would be entitled to costs. Code Civ. Pro. §3228, subd. 
4 ; Rice v. Childs (supra). If the plaintiff desired to pro- 
tect its costs it should have reserved them by express 
agreement or accepted the amount tendered, only upon 
condition that its right to enter judgment for the balance 
of the amount claimed with interest and costs, should 
in no way be affected, and that it should credit the de- 
fendant upon the judgment and execution, if any, with 
the amount received on account of the alleged debt. The 
plaintiff, instead of doing so, accepted, according to its 
version, an unqualified payment on account of the de- 
mand which had been made through it to its selling 
agent, and having received the money from him and 
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applied to its own use, it was not entitled to the judg- 
ment which was rendered in its favor. 

From a careful consideration of the case, in the light 
of the authorities above cited, and which the hurry of 
nisiprius proceedings prevented at that time, I am of the 
opinion that the verdict rendered was erroneous, and that 
a new trial should be granted ; but, as this case seems to 
be contested solely for the costs, at least on the part of 
the defendant, which noticed it for trial, the granting of 
the motion is without costs. 

Opinion by GiEGERlCH, J. 
Eugene Prayer, for the plaintiff. 
y. Woolsey Shepard, for the defendant. 



SULLIVAN V. DUNHAM. ' 



Supreme Court, Second Department, Appellate Division; 

December, 1896. 

1. Trespass : blasting on land adjoining highway ; proof of n^gli^ 

gence unnecessary. "l One who, in the process of blasting upoa 
his land adjoining the highway, inflicts personal injuries upon 
one lawfully in the highway, by throwing stones, wood, or other 
objects from the blast against the person of the traveler, is a 
wrongdoer, and responsible as such, without proof of negli- 
gence.* 

2. The same ; proof of neglect of traveler after warning.] A 1 th ougb 

such an action is not founded upon negligence, but rests upon 
the commission of a trespass by the defendant, the person 
injured is not wholly relieved of the obligation to exercise some 
degree of caution, and it is, therefore, error to exclude evidence 
tending to show neglect to use reasonable means of protection 
after fair warning of the danger. 

* See Note on Trespass by Blasting at the end of this case. 



I 
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Appeal by the defendants, from a judgment of the 
Supreme Court in favor of the plaintiff, entered upon the 
verdict of a jury rendered after a trial in Westchester 
County, and also from an order denying the defendant's 
motion for a new trial, made on the minutes. 

The plaintiff's daughter, Annie E. Harten, was killed 
on a public highway by a blow from a falling stump, 
which had been thrown high into the air, a distance of 
more than four hundred feet by a blast fired on the land 
of defendant Dunham, for the purpose of removing a 
large elm. The defendants Dinkel and Jewell, who were 
partners, had been employed by Dunham to do the blast- 
ing, and one of them was to superintend the work under 
the direction of Dunham's foreman, whose name was 
Ward. At the time of the accident neither Dunham 
nor Jewell was present, but Dinkel was in the neigh- 
borhood of the tree which was blasted out. The com- 
plaint charged that the defendants " wrongfully and un- 
lawfully and in a reckless disregard of human life did care- 
lessly, negligently and unskillf ully blast and blow out " the 
tree; but the trial judge held that the action was not 
based upon negligence, but upon a wrong consisting of 
the improper use of real estate. The jury were told in 
substance that the plaintiff was entitled to a verdict, if 
they were satisfied that the young girl was struck and 
killed in the highway by a portion of the tree blasted out 
on Dunham's land by Messrs. Dinkel and Jewell, employed 
by him to do the work under the direction of his foreman 
Ward. The court also instructed the jury that the caution 
which the girl exercised in respect to taking care of her- 
self was not to be considered, having previously in the 
oourse of the trial excluded evidence offered by the de- 
fendants for the purpose of showing that after she was 
warned of the danger she voluntarily remained in the 
vicinity. The jury rendered a verdict for $8,300 and the 
defendants appealed. 

Held^ that the exclusion of the evidence mentioned 
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and the charge in reference thereto was error. Even 
where the cause of action is not founded upon negligence^ 
but rests upon the commission of a trespass by the defend- 
ant, the party suffering injury therefrom is net wholly 
relieved of the obligation to exercise some degree of cau> 
tion. If he is on his own land, or in the public highway, 
he has a right to assume, in the absence of knowledge or 
fair warning to the contrary, that others will not endanger 
his safety by trespass or other wrong. St. Peter v. Deni- 
son, 58 N. V. 416 ; Ochsenbein v, Shapley, 85 N. K 214. 
But where there is personal notice of the existence of 
danger or fair warning, the law imposes upon the person 
whose safety is imperilled the duty of using such reason- 
able means as are at hand to protect himself, and he can- 
not voluntarily and knowingly remain in a place of risk 
without losing his right of action for the injury which it 
was thus in his power to avoid. 

While I am far from saying that upon the proof 
actually before the court in the case before us the young 
woman who lost her life neglected any precaution which 
the law demanded, I think there was error in the exclu- 
sion of evidence which was offered on that subject. A 
witness named Kenny had testified that he met Miss 
Hartcn and another girl who was walking with her on the 
Harriman' road ; that he said to them both, ** We are 
going to have a blast, but walk along down the road ; you 
have lots of time ;'* that he then pointed down the road> 
west, and the girls went that way while the witness went 
east. The defendants insist that this warning was given 
fully ten minutes before the blast was fired, in which 
space of time the girls had moved only about two hundred 
and forty-nine feet. If there was no other or further 
warning, I doubt whether it would be permissible for a 
jury to find that the girls failed to observe a proper 
degree of care, because they walked only two hundred 
and forty-nine feet after they heard it. But the defend- 
ants sought to prove that after the witness Kenny spoke 



NEW YORK ANNOTATED CASES. 327 

Sullivan v. Dunham. 

to the girls he proceeded along the road and heard cries 
of fire behind him, to the west, in the direction where 
the young women were. The trial court excluded the 
evidence offered for this purpose. I think the exceptions 
to its exclusion were well taken, and that it was also error 
to refuse to allow the witness James Halpin to tell 
whether the cries of fire preceding the blast were loud 
or not. Evidence as to how loud the cries were, and 
whether they proceeded from a place where the girls must 
have heard- them, was additional proof bearing on the con- 
duct of the plaintiff's intestate, which the defendants were 
entitled to lay before the jury, in order that they might 
determine as a question of fact whether she voluntarily 
exposed herself to the danger after fair warning of its 
presence. 

No proof of negligence was necessary. Hay v. Cohoes 
Co., 2 N. Y. 159; St. Peter v, Denison 58'/^/. 416. The 
courts, however, have not extended this principle to cases 
where the injury occasioned on the adjoining property has 
been due solely to vibrations produced by blasting. 
Under such circumstances there must be negligence to 
render the defendant responsible. Benner v. Atlantic 
Dredging Co., 134 N. V. 1 56 ; Booth v. Rome, W. & O. T. 
R. R. Co., 140 Id, 267. But this is placed upon the ground 
that the vibratory effects of blasting do not constitute an 
actual trespass. The case of Pack v. Mayor, etc., of N. Y. 
(8 N. Y. 222), in which no suggestion of liability appears to 
have been made except on the ground of negligence, and 
McCafferty v. Spuyten Duyvil & P. M. R. R. Co. (61 N. 
Y. 178), in which the principal questions discussed related 
to the liability of independent contractors, and in which 
Earl, Ch. J., merely denied the application of the Hay 
case to the points there under consideration, without 
questioning its authority upon the proposition that the 
defendants therein were liable withojt proof of negligence* 
are not in conflict with the doctrine of the Hay case. 
^It seems clear that one who, iii tne process of blasting 
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upon his land adjoining the highway, inflicts physical 
injuries upon one lawfully in the highway, by throwing 
stones, wood or other objects from the blast against the 
person of the traveler, is a wrongdoer and responsible as 
such, no matter how carefully the blasting is carried on. 
See Wright v. Compton, 53 Ind. 337. 

Opinion by Bartlett, J. All concurred. 

' Judgment and order reversed and new trial granted, 
costs to abide the event. 

Isaac N. Mills, for defendants, appellants. 

Sumner B, Stiles, and Francis L, Wellman, for the 
plaintiff, respondent. 

Note on Trespass by Blasting. 

In general, \ Actions for damages caused by blasting 
have been divided by the courts into two general classes : 
First, those for personal injuries, and second, those grow- 
ing out of injuries to properly. Considerable distinc- 
tion has been drawn between the principles of law appli- 
cable to each. By late judicial utterances it would also 
seem that the second class has been again subdivided 
into actions for injuries resulting from damages caused by 
flying missiles such as rocks, timbers and dirt, on the one 
hand, and on the other, where the damages were caused 
merely from concussion or shock. 

Personal injuries,\ The case in the text appears to be 
similar to that of Driscoll v, Newark & Rosedale L. & C. 
Co. (37 N, Y. 637), except that in the latter case it does not 
appear that the person injured had any notice of the danger 
which tlireatened him. The Driscoll case is not cited in 
the opinion in the text, and from an examination of the 
briefs of counsel it does not appear to have been called tc 
the attention of the court. It seems, however, to announce 
#the same doctrine that is found in the text. 

In the Driscoll case the plaintiff's intestate was walking 
over a footpath across the defendant's premises, going. from 
his work to his home for dinner, when a blast went off and 
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threw a stone some distance and killed him, presumably, 
while on the premises of the defendant. There was cvi- 
ijence tending to show that officers of the defendant knew 
that the footpath had been used by the plaintiff's intestate 
^nd others for some time, and under this evidence the court 
held that he must be deemed to have been on the defend- 
ant's premises as a licensee, and that it was its duty to 
have warned him of the danger before the blast was fired, 
and not having done so the question of negligence was for 
the jury, and a verdict in plaintiff's favor would not be dis- 
turbed. 

The doctrine of the last mentioned case was approved in 
Nicholson v. Erie Ry. Co. (41 N, Y. 526) at page 532, al- 
though this action was not brought for damages caused by 
blasting. It is also cited with approval in Losee v. Bu- 
chanan, 51 N. Y. 476, 490 ; Eaton v. Delaware, Lackawanna 
& W. R. R. Co., ST N, Y. 382, 397 ; Sutton v. N. Y. Central, 
<;tc., R. R. Co., 4 Ifun, 760, 761; McDermottt/. N. Y. Cen- 
tral, etc., R. R. Co., 28 Ifun, 325, 327. 

In St. Peter v. Denison (58 JV, Y, 416), the plaintiff was 
working on premises adjoining those where blasting was be- 
ing done, and a piece of rock struck him while in that posi- 
tion. The referee, before whom the case was tried, found 
that the defendant did not have notice of the danger which 
threatened him, and the Court of Appeals held that as there 
was evidence from which this fact could be found, a judg- 
ment for the plaintiff should be affirmed. 

From these cases the law seems to be reasonably well 
settled that in cases of personal injury, although the person 
injured is on his own premises, or those of another, or even 
upon the highway, it is the duty of the person doing such 
work to give reasonable notice to the person in a dangerous 
position of the danger which threatens him, and that if he 
then continues in such position, and makes no effort to 
secure a place of safety, he is guilty of contributory negli- 
gence and cannot recover. But, on the other hand, if no 
such notice is given, the one causing the injury will be held 
liable therefor, although the work is done in a careful man- 
ner, and every reasonable precaution is taken to prevent ac- 
cidents. 

Injury to property from direct contact of flying missiles^ In 
cases of injury to properly, it is obvious that the question 
of notice, which applies to personal injuries, can have no 
bearing, at least where the property injured is not of a 
portable nature. The leading cases of Hay v. Cohoes Co. 
(2 N, y, 159), and Tremain v. Same {Id. 163), are still, in 
the main, authorities for the doctrines there announced^ 
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although both have been distinguished and possibly slightly 
modified by later utterances of the Court of Appeals in cases 
hereafter noted. Both of tliose cases were decided at the 
same time and the facts were similar in both. The defendants 
wliile blasting in excavating for a canal caused fragments 
of rock to be cast on the land and against the house of the 
plaintiff in each case, which resulted in their premises being 
badly damaged. Thecourt there did not consider the question 
one of negligence, but of trespass, into which the absence of 
carelessness on the pait of the defendant did not enter. In 
the Hay case the court said, at page i6i : '* If the defend- 
ants in excavating their canal, in itself a lawful use of their 
land, could, in the manner mentioned by the witnesses, de- 
molish the stoop ot the plaintiff with impunity, they mighty 
for the same purpose, in the exercise of reasonable care^ 
demolish his house, and thus deprive him of all use of his 
property. . . A man may prosecute such business as he 
chooses upon his premises, but he cannot erect a nuisance 
to the annoyance of the adjoining proprietor, even for the 
purpose of lawful trade. Aldred*s Case, 9 Coke^ 58. He 
may excavate a canal, but he cannot cast dirt or stones upon 
the land of his neighbor, either by human agency or the 
force of gunpowder. If he cannot construct the work with- 
out the adoption of such means, he must abandon that mode 
of using his property, or be held responsible for all dam- 
ages resulting therefrom. He will not be permitted to ac- 
complish a legal object in an unlawful manner." 

And in the Tremain case the court remarks, at page 164: 
" How the defendants performed their work was of no con- 
sequence ; what they did to the plaintiff's injury was the 
sole question." 

Injuries to property by concussion.^ In Benner v, Atlantic 
Dredging Co. (134 N. Y. 156 ; s. c, 45 St, R. 774), the de- 
fendant was making harbor improvements under a contract 
with the United States Government. The defendant was 
removing rock which was an obstruction to navigation in 
New York harbor, and in blasting injured the plaintiff's 
house, which was three thousand feet distant, the injuries 
being caused, not by casting any material upon the house,, 
but merely by vibrations of the air, and it was held that in 
the absence of negligence in the manner of doing the work 
the defendant was not liable for injuries done, and that a 
charge to the jury that if the explosion injured the plaintiff's 
house the defendant was liable without regard to negligence, 
was erroneous. The doctrine of the cases of Hay v, Cohoes 
Co., and Tremain v. Same {supra) is distinguished, but not 
criticised. The court puts its decision mainly on the ground 
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that it was public work being carried on for the benefit of 
the public under direction of tlie government. The court 
cites as authorities for the doctrine there announced ; Rad- 
cliflf V. Mayor, etc., of Brooklyn, 4 JV. Y. 195 ; Bellinger z;. N. 
Y. Central, etc., R. R. Co., 23 Id, 42 ; Marvin v, Brewster 
Iron Co., 55 Jd. 538 ; Uline v. N. Y. Central, etc., R. R. Co., 
loi Id. 98 ; Atwater z'. Village of Canandaigua, 124 Id. 602 ; 
Transportation Co. v. Chicago, 99 C/. S. 635 ; Seifert v. City 
of Brooklyn, loi JV. Y. 136. None of these cases cited 
arose from injuries caused by blasting. 

In Morgan v. Bowes, 17 Supp. 22 ; s. c, 42 St. R. 792,. 
(Supm. Ct., Gen'l T., First Dept.) it was held that persons 
blasting out rock on their own land, and using for that pur- 
pose an explosive so powerful as to injure the property of 
adjoining owners by atmospheric concussion only, create a 
nuisance, and are liable for damages tiiereby occasioned. 

But tlie late case of Booth v. Rome, Watertown & O. R. 
R. Co. (140 N. Y. 267), seems to modify the doctrine of the 
last mentioned case and some of the older decisions. There 
the defendant in excavating to depress its tracks caused 
damage to the plaintiff's house by the concussion from 
blasting rock in making the excavation. The court there 
held that for damages from concussion at least the plaintift 
could not recover without showing negligence on the part 
of the defendant. In that case it had been practically 
admitted, the court says, that the defendant was free from 
negligence. And in Wilner v. Hammeil (39 St. R. 198 ; s. c.^ 
14 Supp. 365), it was held by the N. Y. City Court, General 
Term, that no recovery could be had for damages caused by 
blasting in New York city except on proof of negligence,, 
and that an owner who employs a competent contractor to 
do blasting is not liable for the latter's negligence. 

In Newell V. Woolfolk (91 Hufiy 211), the plaintiff was 
allowed to recover for damages caused by concussion, but 
the acts of the defendant were held to amount to negli- 
gence. It appeared that, in conducting the work, ** breasts *' 
or rows of holes from fourteen to twenty feet deep were 
charged with dynamite, and were exploded simultaneously,, 
shaking the surrounding earth for a considerable distance,, 
and causing logs placed upon the rocks before blasting Xty 
be thrown a distance of over two hundred feet, and over the 
tops of houses ; that the rock could have been removed with 
smaller blasts, but that the method adopted was the usual 
one and the one most profitable to tlie defendants ; and 
it was held that the plaintiff was entitled to recover for 
damages done to the walls and ceilings of her house by the 
concussion. 
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Liability of owners^ contractors and subcontractors. ] I n Bu d - 
<iin V. Fortunate (i6 Daly^ 195; s. c, 31 St. ^. 278; 10 Supp. 
115), it is said : ** It is well settled that as a rule, in actions 
for damages caused by alleged negligence, either actual 
negligence must be shown, or facts and circumstances 
proved from which the inference of negligence can be fairly 
and reasonably drawn ; and it is equally well settled that one 
person cannot be held for the damage caused by the negli- 
gence of another, unless the relation of master and servant, 
or principal and agent, exist between the person sought to 
be held, and the person whose negligent act is complained 
of. But both these rules have their exceptions, and an 
action brought to recover damages for blasting is one of 
them." Citing Hay v. Cohoes Co., ? N. K. 159; and Tre- 
main t\ Same, Id. 163. It was held in Buddin v, Fortu- 
nato (supra) that a city contractor who sublet his contract 
was liable for injuries done by the subcontractor in blasting, 
although the original contractor has no control of the sub- 
•contractor's employes or agents. And the doctrine is there 
announced that "where the undertaking is one intrinsically 
dangerous to others, the person undertaking it is not re- 
lieved from responsibility to any person injured thereby, 
although he has entered into a contract with some person 
to perform it, and the injury lias occurred through the neg- 
ligence of the latter." Citing Hexamer v, Webb, 101 N. Y. 

387. 

In Berg v. Parsons (90 Hun^ 267), which was also an 

action for damages caused by blasting, it is said at page 269: 
** The rule seems to be well established that where any con- 
tractor or other special agent takes entire control of a work, 
the employer not interfering, and there being no negligence 
in the selection of the contractor, the employer is not liable 
to third parties caused by the contractor's negligence. It 
is also well established that the party employing the con- 
tractor must employ a competent and fit person for the pur- 
pose of performing the work; or at least must exercise rea- 
sonable care in ascertaining the character and qualifica- 
tions of the person so employed." 

In that case the owner was held liable for damages 
•caused by the contractor's negligence. 

In Roemer v. Stryker (142 N. Y, 134), it was held that 
the original contractor was not liable for damages caused 
by the negligent blasting of a subcontractor. 

Where the citv of New York had let a contract to one 
Foster to level and regulate Bloomingdale Road, and Fos- 
ter had subcontracted with one Riley to do all the blasting 
of rocks upon the job, and Riley, wiiile engaged in blast- 
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ing, threw rocks into the plaintiff's house, doing damage 
for which the action was brought, — Held^ that the city was 
not liable ; that Riley was not its servant, and, hence, that 
the. doctrine of respondeat superior did not apply. Pack v^ 
Mayor, etc., of N. Y., 8 N, Y, 222. 

The doctrine of that case was approved and followed in 
Kelly z;. Mayor, etc., of N. Y., 11 N, Y. 432. The same doc- 
trine is announced in Herrington v. Village of Lansingburg,^ 
no N, Y. 145. 

In French v, Vix (143 N, Y, 90), an owner of property 
made a contract with the defendant to build a house on his 
property and the defendant assumed all liability for any loss 
or damage to the property of any neighbor while engaged 
in the work. The defendant then made an agreement with 
a subcontractor to do the excavating, and the subcontractor 
assumed all responsibility for any loss or damage to person 
or property while engaged in the work. It was held in an 
action against the first contractor for damages, caused by the 
alleged negligence of the subcontractor, that no recovery 
could be had. 

In McCafferty v. Spuyten Duyvil & P. M. R. R. Co. (6i 
iV. Y. 178), it was held that where a railroad company had 
let by contract the entire work of constructing its road, and 
had no control over those employed in the work, it was not 
liable for injuries to third persons caused by the negligence 
of those employed by the contractors in blasting. 

Where a railroad contractor by the terms of his contract 
assumed responsibility for damages caused by blasting he 
was held Uablefor injuries to adjoining property from rocks 
being thrown thereon by blasting. Lacklin v, Beckwith, 6 
St. R. 583. 

Miscellaneous cases."] See, as to the general principle that 
a person has a rigiit to do what he pleases on his own 
premises. Rock wood v. Nelson (11 Cush. 221), where it is 
said : "Nothing can be better settled than that if one do a 
lawful act upon his own premises, he cannot be held 
responsible for injurious consequences that may result 
from it, unless it was so done as to constitute actionable 
negligence." Cited with approval in Losee v, Buchanan^ 

51 N. Y. 476. 

In Denkin v. Canavan (17 Misc. 392 ; s. c, 39 Supp. 
1078) ; the defendant was held liable for damages by 
reason of the falling of a clothes pole, caused by negligent 
blasting. 

In Rogers v. Hanfield (14 Daiy^ 399 ; s. c, 12 St, H. 671)^ 
the defendant was enjoined from blasting so near plaintiff's 
premises that rocks could be thrown thereon, although the 
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blasting was being done in accordance with the requirements 
of a city ordinance. 

In Marvin v. Brewster Iron Mining Co. (55 -A^. Y. 538), 
it was held that a mine owner could not be restrained from 
blasting in the night-time because it disturbed tiie sleep 
and afifected the health of the owner of the surface, and 
his family, or diminished the value of his estate. 

Where dynamite cartridges used for blasting were placed 
on a sidewalk and exploded by ignition from a steam pipe, 
— Hf/df that the defendant was liable for damages caused 
thereby to adjoining property. Rollins v, Farley, 2 CityCt 
176; s. c, 22 W, Dig. 343; aff'g 18 Id. 136. 

Where the act (Z. 1883, c. 490), authorizing the construc- 
tion of the new aqueduct for New York city, contained a 
provision that the commissioners could allow compensation 
for injuries caused by blasting, — Held^ where such a claim 
was made and not disputed in condemnation proceeding's, 
that it was error for the commissioners to fail to award 
damages therefor. Matter of Thompson, 2 Supp, 34, 35. 

Where a person blasting rock in the city of New York 
fails to comply with an ordinance regulating such work, evi- 
dence of that fact is proper to go to the jury on the question 
of negligence. Koster v. Noonan, 8 Daly^ 231. And a 
failure to take the precautions required by an ordinance is 
prima facie cvidtnce o( negligence. Devlin v. Gallagher, 6 
Da/y, 494. 



DISTLER V. LONG ISLAND R. R. CO. 

Court of Appeals ; January^ 1897. 

TReversing 78 Hun^ 252.J 

yNegl^ence, contributory ; boarding moving train, 'I It is not per se 
contributory negligence for a passenger to board a railroad train 
which is moving at the rate of two or three miles an hour, and 
where, upon the invitation of the conductor of a train, moving 
past a long and unobstructed platform, at that rate of speed, a 
passenger stepped upon the platform of the car and was then 
thrown off and killed by the sudden jerking or starting of the 
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train » — Held, that it was error to nonsuit the plaintiff and that 
the questions of negligence and contributory negligence should 
have been left to the jury.* 

* In Solomon v, Manhattan Ry. Co. (63 N, Y, 437), it was 
held by a divided court that it was usually per se negligence to 
alight from a moving train, and the court says, at p. 443 : " The 
conclusion that it \% prima facie dangerous to alight from a moving 
train is founded on our general knowledge and common experience, 
and it is akin to the conclusion, now generally accepted, that it is in 
law dangerous, and, therefore, a negligent act, unless explained and 
justified by special circumstances, to attempt to cross a railroad 
track, without looking for approaching trains. In boarding a mov- 
ing train there is generally less excuse than, in alighting from one. 
*rhe party attempting it is not often under the same stress of cir- 
cumstances as frequently happens in the former case. He may be 
compelled to wait for another train, but this is an inconvenience 
merely, which does not justify exposing himself to hazard." The 
plaintiff's intestate had been trying to get on board a moving eleva- 
ted railroad train and the conductor closed the gate to the platform. 
He hung on to the platform while the train was in motion and his 
body struck a water-pipe on the platform and he was killed. The 
court affirmed a judgment of nonsuit. 

See, also, Paulitsch v, N. Y. Central, etc., R. R. Co., 102 N, K. 
280 ; Robinson v, Manhattan Ry. Co., 5 Misc, 209 ; and Fahr v. 
Same, 9 Id, 57. 

It is not under all circumstances negligence, as matter of law, 
for a person to get upon a street car while in motion. In excep- 
tional cases where the conditions are unfavorable, it may be so, 
but ordinarily it is a question of fact for the jury. Eppendorf v. 
Brooklyn City & N. R.R. Co., 69 N, Y, 195. 

In Phillips V. Rensselaer & Saratoga R.R. Co. (49 N, Y, 177), 
the plaintiff attempted to get upon one of defendant's cars, while 
slowly passing a station where he had bought a ticket. The plat- 
form and steps of the car were full, so that he could only get on 
the lower step. A jerk of the cars threw him off, but he held on to 
the iron rod and ran along by the car striving to recover his posi- 
tion upon the steps, although the speed of the train was increasing, 
when he was struck by a platform near the track and injured. 
— /le/d, that there was such contributory negligence upon his 
part as justified a nonsuit. 

See, also, Pullutro v, Delaware, L. & W. R.R. Co. 7 Supp, 
510. 
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Appeal from a judgment of the General Term of the 
Supreme Court Second Department, affirming a judgment 
dismissing the complaint. 

This action was brought by Charles Distler to recover 
damages for personal injuries alleged to have been caused 
by the defendant's negligence. 

On June 2i» 1892, the plaintiff was at Manhattan Cross- 
ing awaiting a train by which to reach Deer Park. Man* 

In Filer v. N. Y. Central R.R. Co., 49 A^. V. 47, the plaintiff, a 
woman, who was a passenger upon the defendant's road, had 
bought a ticket and desired to stop at Fort Plain, where the train 
was advertised to stop. It did not stop entirely, and, while it was 
moving very slowly by, plaintiff was directed by a brakeman to get 
off. and told that it would not stop or move more slowly. Another 
passenger got off safely and in attempting to follow him the plain- 
tiff was throMm down and injured, — He/d, that leaving the cars 
under such circumstances was not, as matter of law, negligence, but 
the question was a proper one for the jury. 

The same doctrine is announced in Bucher v. N. Y. Central, etc* 
R.R. Co. (98 N. y. 128), and a judgment in favor of the plaintiff 
was affirmed. 

But where the train had once stopped, and after it had started 
again the plaintiff tried to get off while it was in motion, it was 
held that while it was the duty of the company to stop its trains 
long enough to allow passengers a reasonable opportunity to 
alight, a violation of that duty did not justify the plaintiff in tak- 
ing the hazard of alighting while it was in motion, and a non- 
suit was ordered reversing a judgment in plaintiff's favor. Bur- 
rows V. Erie Ry. Co., 63 A^ K 556. The same doctrine is announced 
in Morrison v. Erie Ry. Co., 56 N. Y, 302. 

Where a passenger is directed by one of the servants of a rail- 
road company to pass from one car to another, while the train is 
in motion, in order to procure a seat, the act of so doing does not 
amount to negligence //rj^/ the question of actual negligence is 
one for the jury. Mclntyre v. N. Y. Central, etc., R.R, Co., 37 N. 

y. 287. 

It is not fier se negligence for a passenger to stand on the front 
platform of a moving street car. Nolan v, Brooklyn City & N. R. 
R. Co., 87 N. y. 63. 
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hattan Crossing is a regular station upon the defendant's 
road where all its trains stopped going east. After 
remaining a short time, a train arrived going in an 
opposite direction, when the plaintiff inquired of the con- 
ductor the time of the next train going to Deer Park, who 
replied that he would return with his train in thirty or 
thirty-five minutes, and stop for him. The train returned, 
and while passing slowly along the platform at the rate of 
two or three miles an hour, the conductor bade the plaint- 
iff get on. At the time, the plaintiff was on the station 
platform, and, in compliance with the direction of the con- 
ductor, stepped upon the steps leading to the forward 
platform of the second car, passed on until one Joot was 
upon the platform and the other was upon the first step 
below, when the train started with a sudden jerk or lurch, 
which threw the plaintiff from the car, and he was seri- 
ously injured. 

At the close of the plaintiff's evidence the defendant 
moved to dismiss the complaint upon the grounds that 
no negligence on its part had been proved, and that the 
plaintiff was guilty of contributory negligence. The 
motion was granted. The plaintiff then asked the court 
to submit the case to the jury upon the facts established 
by the evidence, which was denied on the ground that the 
plaintiff was guilty of contributory negligence as a matter 
of law. To that ruling the plaintiff duly excepted. 

Held^ error to hold that as a matter of law, the plaint- 
iff was guilty of contributory negligence in getting on to 
the train in pursuance of the direction of the conductor, 
while it was moving at the rate of two or three miles an 
hour, when there was nothing to indicate any unusual or 
peculiar danger. 

When the case of Hunter v. Coopertown, etc., R. R. 
Co. (126 N. K 18 ; S. C, 36 St, R, 367) relied upon by the 
trial court, was in this court on the first appeal it was re- 
versed upon the ground that the plaintiff was guilty of 
contributory negligence in boarding a train moving at the 
Vol. III.— 22 
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rate of from four to six or six to eight miles an hour» 
although he was within three or four feet of an elevated 
freight platform which was only about six inches from the 
side of the moving car. When the case was in this court 
upon a second appeal, it appeared by the record that 
there had been a change in the evidence, so that the train 
was described as moving at the rate of from one to two, 
instead of from four to six or six to eight miles an hour. 
The court reversed the judgment upon the ground that 
the plaintiff's intestate was negligent, and that his act con- 
tributed to his death. This conclusion seems to have 
rested principally upon the presence of an elevated freight 
platform, in close proximity to the place where the 
intestate attempted to board the moving car, so that, in 
case of a misstep or other slight accident, his injury from 
contact therewith was almost^ if not absolutely, certain. 
The court, however, again recognized in its opinion the 
existence of cases where an attempt to board or alight 
from a moving train would not be regarded as negligence 
as a matter of law, but stated that was not one of those 
cases. 

I think it may be said of the decisions in that case that, 
in the first it was held that it was negligence per se to 
board a train moving from four to six or six to eight miles 
an hour, on account of its comparatively rapid motion, and, 
in the second, as the danger was manifest, unusual and 
peculiar, and must have been seen and understood, that 
although moving at a less rate of speed, it was negligence, 
as a matter of law, to attempt to board it while in close 
proximity to a prominent obstruction, so situated that in 
/Case of failure or of a misstep or other slight misadventure, 
:the risk of being thrown against the obstruction and in- 
jured would be imminent. Neither of those conditions 
exists in this case. Here the train was moving at a rate 
of speed not greater than an ordinary walk. There was a 
long platform at the station, unobstructed, with nothing 
to indicate that any unusual danger was to be apprehended 
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in stepping upon the train. Thus it is apparent that the 
Hunter case is plainly distinguishable from the case at 
bar, and that the decisions in that case do not sustain the 
<letermination of the courts below. Unless this court 
shall hold that it is negligence per se to step upon a mov- 
ing train, no matter how slight its motion, this judgment 
cannot be upheld. 

We think the decisions in the Hunter case have gone 
to the fullest limit to which this principle should be ex- 
tended. It is a matter of common knowledge that it is of 
<laily occurrence that ordinarily prudent persons safely 
board a train or car moving at two or three miles an hour. 
We are not prepared to hold that it is negligence per se to 
^tep upon a train moving at that rate of speed. To do so 
would encroach upon the proper province of a jury. 

The judgment should be reversed and a new trial 
granted, with costs to abide the event. 

Opinion by Martin, J., Andrews, C. J. ; O'Brien, 
Bartlett and Vann, JJ., concur with Martin, J., for 
reversal ; Gray, J., reads for affirmance, and Haight, J., 
concurs. 



Judgment reversed. 

F. R. Gilbert^ for the plaintiff, appellant. 

W. C. Beecher^ for the defendant, respondent. 
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HERTER V. MULLEN. 

Supreme Court, First Department, Appellate Division r 

November, 1896. 

Landlord and tenant ; holding over ; necessity ; sickness."] Where it 
appeared that the mother of a yearly tenant was ill at the ex- 
piration of the term, and that she could not be moved out of 
the house without a^^avating her disease and endangering her 
life, — Held, that this did not excuse the holding over for two 
weeks by the tenant so as to relieve him from the rule of law 
that such holding over created a new tenancy for another 
year.* 

* While it is intimated in the course of the opinions in several 
cases that there may be circumstances which would relieve a ten- 
ant from the consequences of a renewal of his lease by holding 
over after the expiration of his term, there seems to be no case in 
which the circumstances were deemed sufficient. 

In the leading case of Haynes v. Aid rich, 133 iV. K. 287, cited 
in the text, it was held that the illness of a boarder living in the 
house occupied by the tenant was no excuse for holding over, and 
the court there says : " I do not mean to say that whether there has 
been a holding over at all may not sometimes be so doubtful upon 
the facts as to require a submission to the jury. . . I reserve the 
question, also, whether there might not be unavoidable delay in no 
manner the fault of the tenant, directly or indirectly, which would 
serve as a valid excuse." And the court further says as to the gen- 
eral applicability of the rule, at page 290 : " The appellant does not 
deny the rule but seeks to qualify it so as to mean that it is only 
where the tenant holds over voluntarily and for his own conven- 
ience that the landlord's right arises, and that it does not arise when 
the tenant holds over involuntarily, not for his own convenience, 
but because he cannot help it. I am averse to any such qualifica- 
tion. It would introduce an uncertainty into a rule whose chief 
value lies in its certainty. The consequent confusion would be 
very great. Excuses would always be forthcoming and their suffi- 
ciency be subject to doubtful conclusions of a jury, and no lessor 
would ever know when he could safely promise possession to a new 
tenant." 

Sec Frost v, Akron Iron Co. (2 A\ V, Ann, Cas. 23), and notes. 
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Motion by the defendants for a new trial upon a case 
containing exceptions, ordered to be heard at the Appel- 
late Division in the first instance, upon the verdict of a 
jury rendered by direction of the court, after a trial at a 
trial term of the supreme court, New York county. 

The action was brought by Albert Herter against Jere- 
miah J. Mullen and another, to recover rent under a lease. 
March 9, 1 894, the parties entered into an agreement in 
writing whereby the plaintiff leased to the defendants a 
dwelling house for the term of one year, from May i, 1894, 
to May I, 1895. The defendants occupied the dwelling 
house during the year for which the lease was given. At 
the expiration of the year the defendant's mother, who 
was a member of their family, was sick with a disease, 
which, at and prior to the expiration of the year and for 
some two weeks thereafter, confined her to her bed, and it 
would have aggravated her disease and endangered her 
life to have moved her from the house, and for that reason 
the defendants were compelled to and did continue after 
the expiration of the term of the lease, two weeks, to oc- 
as to the liability generally of a tenant holding over after the expir- 
ation of his term and Oussani v, Thompson post, p. 373. 

The holding over after a term for less than a year creates a new 
term for the same period as the original term. Thus where a ten- 
ant held over after the termination of a term of eleven and a half 
months. Held, that a new lease for eleven and a half months was 
created. Wood v, Gordon, 18 Supp. 109 (N. Y. Com, PI. Genl 
T. Mch. 1892, Daiy.C. J.). 

In 01 her States the same doctrine has been declared, as in case 
-of a lease for eight months, Bollenbacker v. Fritts, 98 Ind, 50. To 
the same effect arc Prickett v, Ritter, 16 ///. 96 ; Field v. Herrick, 
14 ///. App, 181 ; Clapp z/. Noble, 84///. 62 ; Blumenbeig v, Meyers, 
32 Cal, 93, 96. 

In Hurd v. Whitsctt (4 Coio. 77), it is said : " Where the term 
is for a shorter period than a year, according to the current of 
authorities both English and American, the holding over is implied 
for a like term." 

The same rule was applied where the lease was for six months. 
Bright V, McSwat, 40 Ind, 521. 
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cupy the leased property. The defendants had, several 
months before the expiration of the lease, notified the 
plaintif! that they would surrender the property leased at 
the end of the year. The plaintiff did not consent to the 
occupation of the property after the expiration of the 
term of one year. There was apparently an attempt made 
by the defendants, at the end of the two weeks during- 
which they had occupied the property after the expiration 
of the year, to surrender the property to the plaintiff ; 
they vacated the premises and refused to pay rent. The 
plaintiff refused to accept the premises, claimed that the 
defendants, by holding over after the expiration of the one 
year, had taken the property for another year under the 
terms of the same lease, and brought this action later for 
rent for a portion of the second year. 

Held, that the defendants were liable. When the de- 
fendants held over and remained in the occupancy of the 
property beyond the expiration of the year without the 
consent of the plaintiff, the plaintiff might have refused to- 
permit the defendants to hold the property under the 
lease for another year,and might have taken legal proceed- 
ings and removed them, and might have claimed and re- 
covered double the rent provided in the lease for the time 
the defendants remained in the occupancy beyond the 
year.* 2 R, 5. {Banks 9th ed.) p. 1819, §§ 10, 1 1. He had 
the right, however, to regard the holding over as creating^ 
a new lease for another year. The law is well settled 
upon this question. The right of the landlord to so regard 
the effect of the holding over is absolute ; and no notice 
by the tenant of his intention not to retain the premises 
for another year, whether given before or after the expira- 
tion of the year, can affect the right of the landlord to 
insist upon the legal operation of the holding over by the 
tenant without consent — the creating of a new lease for 
another year upon the same terms. Com. of Pilots z/. 
Clark, 33 N. F. 251 ; Schuyler v. Smith, 51 Id. 309 ; Adams 

. * See Regan 2/. Fosdick, post p. 376. 
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V, City of Cohoes, 127 Id. 175 ; Hayncsz/. Aldrich, 133 Id^ 
287. 

The only question raised upon this appeal is whether 
this rule of law would be varied in a case like the present 
one, where the holding over by the tenant was not volun- 
tary, not for his own convenience, but was by reason prac- 
tically of a necessity, because he could not help it. The 
fact of the sickness of the defendant's mother, and that 
she could not be moved out of the house without aggra- 
vating her disease and endangering her life, was conceded 
on the trial. The question is, therefore, squarely raised 
in this case, and must be met. We are of the opinion that 
no such qualifications should be, or could safely be, im- 
ported into the absolute rule of the law. It would make 
the landlord rather than the tenant sufTer by reason of a. 
misfortune to the tenant, which he and not the landlord 
should bear the burden of. 

Opinion by WILLIAMS, J.; Van Brunt, P. J., Pat- 
terson, O'Brien and Ingraham, JJ., concurred. 

Exceptions overruled and judgment ordered for plaint* 
if! on verdict with costs. 

George Putnam Smithy for the plaintiff. 
Bernard J, Tinney, for the defendant. 
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REICH V. COCHRAN. 
Court of Appeals ; December ^ 1896. 

[Affirming 74 Hun, 551]. 

I. Former adjudication ; final order in summary proceedings ; valid- 
ity of lease,] A final order in favor of the landlord in sum- 
mary proceedings against a lessee for non-payment of rent, 
though rendered on default, is an adjudication of the validity 
of the alleged lease between the parties, and therefore bars a 
subsequent action by the lessee to have the lease declared to be 
a mortgage, and void for usury.* 

* The justice has jurisdiction in such case to try the question as 
to whether the lease was a mortgage merely and based upon an 
usurious contract, but the judgment in petitioner's favor in form 
could only award to him the delivery of the possession of the pro- 
perty and the costs of the proceedings. In such a proceeding the 
justice could not award damages, but if he does so, the error is not 
fatal but may be corrected on appeal. Posson v. Dean, 8 Ore/. Pro, 

J?. 177. 

A district court may, in summary proceedings, adjudge the 
lease relied upon by defendant to be void, but any equitable rights 
he may have in the premises that court lacks jurisdiction to en- 
force. Earle v, McGoldrick, 15 Misc, 135; s. c, 71 5/. ^. 825; 36 
Supfi, 803. 

Although in such a proceeding for non-payment of rent, an al- 
legation showing a certain amount of rent to be due is essential, 
yet the judgment in favor of the landlord is conclusive only that 
some rent is due, and not of the amount. Jarvis v. Briggs, 69 N. Y, 

143. 

An adjudication in favor of the petitioner in summary proceed- 
ings, passes upon the legal title only, and the defendant is not es- 
topped from subsequently asserting an equitable title to the land to 
which the leg^l title acquired by the purchase is subject. Territt v. 
Cowenhoven, 11 Hun, 330; aflf'd in 79 N, Y. 400. 

The rule of res adjudicata applies to all judicial determination s» 
whether made in actions or in summary or special proceedings, or 
by judicial officers in matters properly submitted for their determin- 
ation. Culross z/. Gibbons, 1 30 N, Y, 447. 

To render the judgment effectual, all the steps must be care- 
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3. Appeal; objection not raised at trial ; irre^larity of judgment."] 
The rule that questions not raised on the trial will not be con- 
sidered for the first time on appeal, — applied in holding objec- 
tions to the regularity or validity of a final order in summary 
proceedings proved in bar of the action, unavailable. 

Appeal from a judgment of the General Term of the 
Supreme Court, First Department, which affirmed a judg- 
ment in favor of defendant entered upon a decision of the 
court dismissing the complaint on trial at Special Term. 

On February 24, 1886, the trustees under the will of 
William B. Astor leased to the plaintiff Lorenzo Reich 
premises in the city of New York known as the Cambridge 
Hotel. Afterwards, and on or about May i, 1887, the 
defendant William F. Cochran, loaned to the plaintiff sev- 
eral large amounts of money, to secure the payment of 
which the plaintiff gave him his bonds and executed to 
him mortgages upon such lease. On February i, 1888, 
the plaintiff assigned the Astor lease to the defendant, and 
thereupon the defendant made and executed a sub-lease 
of the premises to the plaintiff. The purpose of this ac- 
tion was to procure an adjudication to the effect that the 
lease from the defendant to the plaintiff was in fact in- 
tended as a mortgage, that it was usurious, and that the 
assignment by the plaintiff to the defendant, and the lease 

fully taken and all the commands of the statute literally obeyed. 
Rathburn v. Weber, 1 3 Civ. Pro, R. 50. 

See Burrill v. Do Sim {i N» Y, Ann, Cas, 189, and notes,) as to 
what is allowed as a defense or counterclaim' in summary proceed- 
ings. 

See Note on the Effect of a Verdict or Finding and the Judg- 
ment thereon as Res Adjudicata, 27 Abb, N, C 216. 

See Note on the Rule that a Judgment must be Responsive to 
the Issues Presented by the Pleading, 27 Abb, N, C, 132. 

See Note on Former Adjudication as a Defense, 26 Abb, N, C 
218. 

Sec Note on Summary Proceedings by Assignees, Lessees and 
Grantees of Lessor, 2 N, V. Ann, Cas. 145. 
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from the defendant to the plaintiff, should be delivered up 
and canceled upon the ground of such usury. On August 
It i893t the sum of $13,250 rent became due to the 
defendant according to the terms of the lease between the 
parties, which was not paid. The defendant subsequently 
commenced summar>' proceedings in the district court of 
the city of New York in the district in which the premises 
are situated to dispossess the plaintiff for non-payment of 
rent. Upon the return day of the precept the plaintiff 
herein appeared by attorney. No answer was interposed, 
and this defendant had judgment, and a warrant issued, 
but was stayed until the following day when the plaintiff 
paid the amount of the judgment. 

The defendant subsequently served a supplemental 
answer in this action, setting up the foregoing proceedings 
and judgment as a defense herein. On the trial a certified 
copy thereof was introduced in evidence, and a motion 
was made on the pleadings to dismiss the complaint, when 
the following stipulation was made in open court : *' For 
the purposes of this motion it is conceded that, in August 
last, a proceeding was instituted in the sixth judicial dis- 
trict court in the city of New York, whereby this defend- 
ant sought to dispossess the plaintiff, on the ground that 
there was a certain amount of rent due under the lease 
that is set up in the complaint, and that such proceedings 
were had on August 17, 1892, (that) a judgment was 
entered in favor of the petitioner that said petitioner have 
possession of the premises therein described by reason of 
the non-payment of the tenant's rent, and that a warrant 
issue to remove the said tenant and all persons from the 
said premises, and to put the petitioner in full possession 
thereof ; that, subsequently, this plaintiff paid the amount 
stated in the petition as claimed to be due for rent.'* 
After the stipulation the motion to dismiss the complaint 
was granted on the ground that the judgment in the sum-^ 
mary proceedings was an adjudication that the relation of 
landlord and tenant existed between the parties, and that 
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there was a valid lease of the premises described in the 
complaint from the defendant to the plaintiff, and that, 
therefore, the plaintiff was estopped thereby from ques- 
tioning the existence of that relation or the existence of a 
valid lease. 

Heldy no error. A judgment taken by default in sum- 
mary proceedings by a landlord for non-payment of rent 
is conclusive between the parties as to the existence and 
validity of the lease, the occupation by the tenant, and 
that rent is due, and also as to any other facts alleged in 
the petition or affidavit which are required to be alleged as 
a basis of the proceedings. Brown v. Mayor, 66 N. V. 
385 ; Jarvis v. Drigg, 69 Id. 143 ; Nemetty v. Naylor, lOO 
Id. 562. To authorize a judgment to remove a tenant 
holding over, the conventional relation of landlord and 
tenant must exist, and, in such a proceeding, the tenant^ 
under a denial of the facts upon which the summons is 
issued, may prove that the alleged lease was executed in 
pursuance of an usurious agreement and is void, so that 
,such relation does not exist. People ex reL Ainslee v^ 
Howlett, 76 N. Y. 574. The questions whether the lease 
was intended as a mortgage, and, if so, whether it was^ 
based upon an usurious contract, could have been tried in 
the proceedings in the district court. The determination 
in that proceeding comprehended and involved every 
question relating to the validity of the lease and the rela- 
tion between the parties, and the estoppel of the judgment 
extends to them even though they were not litigated or 
considered in that proceeding. Gates v, Preston, 41 A^. K 
113 ; Collins v. Bennett, 46 Id. 490 ; Blair v. Bartlett, 75 
Id. 1 50 ; Dunham v. Bower, ^^ Id. 76 ; Jordan v. Van 
Epps, 85 Id. 427 ; Griffin v. Long Island R. R. Co., 102 
Id. 449; Lorillard v. Clyde, 122 Id. 41. 

The rule as stated by ANDREWS, J., in Pray v. Hege- 
man (98 N. Y. 351) must be regarded as the general rule 
in this State governing the question of estoppel by judg- 
ment. In that case it was said : '' The general rule is 
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well settled that the estoppel of a former judgment ex- 
tends to every material matter within the issues which 
was expressly litigated and determined, and also to those 
matters which, although not expressly determined, are 
comprehended and involved in the thing expressly stated 
and decided, whether they were or were not actually liti- 
gated or considered. It is not necessary to the conclu- 
siveness of a former judgment that issue should have been 
taken upon the precise point controverted in the second 
action. Whatever is necessarily implied in the former 
-decision is, for the purpose of the estoppel, deemed to 
have been actually decided." See Griffin v. Long Island 
R. R. Co., I02 N. Y. 452 ; C P. P. & M. Co. v. Walker, 
114 Id. 12; O'Rourke v. Hadcock, Id. 553; Hymes v. 
Estey, 116 Id. 509 ; Thomson v. Sanders, 118 Id. 257. 

The stipulation made upon the trial must be regarded 
as an admission that a proper and valid judgment was 
entered in favor of the petitioner. Under the circum- 
stances we are of the opinion that the plaintiff is not in a 
position to raise any question as to the regularity or 
validity of that judgment. Moreover, no such objections 
were taken to the judgment upon the trial of this action, 
and it is a well-settled rule in this court that a question 
which was not raised on the trial will not be considered 
for the first time on appeal. Oatman v. Taylor, 29 N. 
Y. 649, 662 ; Sterrett v. Third Nat. Bank of Buffalo, 122 
Id, 659 ; Blair v. Flack, 141 Id. 53, 56; Oliphantt/. Bums, 
146 Id. 218, 236 ; Adams v. Irving Nat. Bank, 116 Id. 606, 
€14. 

Opinion by MARTIN J. All concur. 

Judgment affirmed with costs. 

Delos McCurdy, for plaintiff, appellant. 

Treadwell Clevelandy for defendant, respondent 
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BUCHANAN v. WHITMAN. 

Court of Appeals ; December, 1 896. 
[Afl&rming 76 Hun, 67.] 

1. Lease ; duration of term.] Where, under a lease for one year 

from date, the lessee took possession of the premises on April 
8, the date of the lease, and the parties had practically con- 
strued the term to commence on that date, — HM, that the 
term expired at midnight on April 7, following ; and summary 
proceedings instituted on April 8, were, therefore, not pre- 
mature.* 

2. TAe same; lease to partnership ; dissolution ; holding over by- 

one partner,] Where, under a lease to a partnership which 
contained a covenant for a renewal, the partnership was dis- 
solved before the first term expired, — Held, that the mere 
holding over by the continuing partner after the expiration of 
the original term did not operate to renew the tenancy under 
the covenant.t 

 A demise **from the first day of May " is exclusive of that 
day. Bailey v. Smyth, Anth. N, P. 243. 

A lease for ten years " to end on the first day of May," expires, 
at twelve o'clock on that day, but a lease **to the first of May," ex- 
pires on April 30, at midnight. People v. Robertson, 39 Barb, 9. 

+ In James v. Pope, 19 jV. Y. 324, cited in the text, a lease was 
made to a firm composed of three members, for the term of three 
years, with privilege of renewal. During the original term two of 
the partners retired, and the remaining one formed a new firm, 
and held the premises for the remainder of the term and one year 
thereafter ; and it was held that such occupation did not renew or 
continue the tenancy after the expiration of the original term. 

Where summary proceedings have been begun by service upon 
only one member of a firm of under tenants, the other member be- 
ing absent from the city and of unsound mind, the service is suffi- 
cient to give jurisdiction. Ludwigz/. Lazarus, 10 App, Div, 62 ; s.. 
C, 41 Supp, 773. 

Where one partner leases to a firm of which he is a member his 
individual real estate, no action at law can be maintained on the 
lease for rent, as this involves an examination of the partnership 
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Appeal, by permission, from a judgment of the 
General Term of the Supreme Court, Second Department, 
which reversed a judgment of the Orange County Courts 
reversing a judgment of a justice of the peace of the town 
of Deer Park, Orange county, in favor of the plaintiflf dis- 
possessing the defendant from premises owned by the 
plaintiff. 

'' The plaintiflf, James A. Buchanan, instituted summary 
proceedings to recover possession of premises leased by 
him to the defendant, Stephen M. Whitman and another, 
on the ground that the tenant was holding over after the 
expiration of his term. The tenant answering the peti* 
tion denied that the term had expired, and averred that 
under the provisions of the lease he had the privilege of 
renewal for another year, of which he had availed himself. 
The lease, bearing the date of April 8, 1892, contained 
this provision. ** This lease is to extend for the term of 
one year from the date hereof." On April 8, 1893, the 
plaintiff began these proceedings, and the question was 
presented whether or not he acted prematurely in so doing. 
The justice before whom the proceedings were instituted 
found in favor of the landlord, and the county court 

accounts ; and hence for the same reason such partner cannot 
maintain summary proceedings under the lease for non-payment 
of rent, nor can his assignee of the lease maintain such proceed- 
ings. Bailey v. Crowell.i N. K. Ann, Cos, 358. 

In Nemetty v, Naylor, 100 A''. Y, 562, it was held that where 
summary proceedings were begun in the name of one of the part- 
ners on a lease executed by a partnership, such fact did not inval- 
idate the proceedings unless objection was taken at the trial. 

Where one of two or more joint lessors subsequently becomes 
the sole owner of the premises he may maintain summary proceed- 
ings against the tenant in his own name. Griffin v, Clark, 33 Barb, 
46. 

See Note on Summary Proceedings by Assignees, Lessees and 
Grantees of Lessor, 2 A^. Y, Ann, Cas, 145. 

See also Frost v, Akron Iron Co., 2 N, Y, Ann, Cas, 23 and 
notes as to renewal of lease by holding over. 
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reversed the judgment and ordered the proceedings dis- 
missed. The general term reversed the county court and 
ordered an affirmance of the judgment of the justice. 

Held, that the proceedings were not prematurely 
brought, and the judgment of the justice should be af- 
firmed. This is a subject upon which a great diversity of 
opinion has prevailed in the courts of England and this 
country. Lord Mansfield, in Pugh v. Duke of Leeds 
{Comp. 714), laid down the rule that "from day to day" 
may either include or exclude that day, according to the 
<:ontext and subject matter. It has been held in many 
cases that the court will so construe a lease as to carry 
out the intention of the parties if possible. Mr. Parsons, 
in his work on Contracts, says : " The computation shall 
always conform to the intention of the parties so far as 
that can be ascertained from the contract aided by all 
admissible evidence." 2 Pars, on Con. 175. This rule is 
recognized in a late English work. Foa on Landlord and 
Tenant (2d ed. 1895), p. 85. There are also text books in 
this country which announce the same doctrine. 4 Kent. 
Com. 95, note b. ; McAdam on Landlord and Tenant^ p. 
187. 

In Deyo v. Blakley (24 Barb. 9), the general term of 
the supreme court held that where the period for which 
the lease was granted was from April i, 1853, for ^ term 
of five years, the day of the date of the lease was in- 
cluded in computing the term. The learned court was 
led to this conclusion by the fact that rent was made pay- 
able on the first day of April, July, October and January 
in each year, thus disclosing the clear intention of the 
parties that the term of the lease should begin on April i, 

1853. 

In the case at bar we find that the parties have given 

a practical construction to the lease under consideration. 

The plaintiff, testifying in his own behalf, stated, among 

other things, that the lessees took possession of the prem- 

ises April 8, 1892. It would be difficult, in the face of 
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this uncontradicted fact, to hold that the lease did not 
commence on that day. It is, therefore, unnecessary to 
decide the question argued by the appellant as to the 
effect of the language already quoted from the lease stand- 
ing alone and unexplained by the acts and intention of the 
parties. This leads to the conclusion that the tenancy 
terminated at midnight on April 7, 1893, and that these 
proceedings were not prematurely instituted. 

The remaining question is whether the defendant was 
holding over under an election to remain in the premises 
for another year. The evidence discloses that when the 
lease was g^'ven the defendant was in partnership with one 
George H. Goble, and that both partners signed it. The 
plaintiff testifies that he was not notified of any dissolu- 
tion of the partnership, although he had heard both parties 
say that a dissolution had taken place " within the last 
year." We do not think such an occupation as that of 
defendant, entirely unexplained, operated to renew the 
tenancy after the expiration of the original term granted 
to the partnership. The counsel for defendant cites the 
petition of plaintiff in this proceeding as a recognition of 
defendant as his substituted tenant in the place of the 
partnership, thus putting himself in a position where he 
could not deny the right of defendant to the benefit of the 
covenant for a renewal. 

The petition avers that the defendant was in occupa- 
tion of the leased premises, but follows this up by the 
further allegation that he leased to defendant and Goble^ 
and that there was a holding over after the expiration of 
the term without the permission of the landlord. There is 
no proof that the landlord recognized the defendant as his 
tenant after the dissolution of the partnership, or accepted 
payment of rent from him as an individual tenant under 
any new agreement expressed or implied. The case falls 
within the principle laid down by this court in James v. 
Pope (19 N, F. 324), to the effect that where one of sev- 
eral partners holds over under a lease made to the partner- 
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ship, the other partners retiring, it does not renew or con- 
tinue the tenancy after the expiration of the original 



term. 



Opinion by Bartlett, J. All concur. 

Judgment afRrmed, with costs. 

Lewis E. Carr, for defendant, appellant. 
H. B. Fuller ton^ for plaintiff, respondent 



MERTZ V, FENOUILLET. 

Supreme Courts First Department ^ Appellate Division; 

January J 1897. 

Attachment : action c^ainst president of unincorporated associa* 
tion,] In an action, under Code Civ. Pro. § I9i9» against the 
president of an unincorporated association as such, no attach- 
ment is authorized by the provisions of the Code of Civil 
Procedure.* 

* One having a claim against an unincorporated association has 
the right to bring his action either against the president or 
treasurer thereof under Code Civ. Pro. § 1919, or against the mem- 
bers of the association under § 1922. Humbert v, Abeel, 7 Cii/* 
Pro. R, 417 ; Schwartz v. Wechler, 29 Abb, N, C. 332 ; Hudson v, 
Spaulding, 6 Supp, 877 ; s. C, 25 St, R. 256. And when all the 
defendants in an action against the members of the association are 
non-residents, as in the case in the text, an attachment might be 
issued against the property of the association. 

The judgment in an action against the president of a joint stock 
association and the execution thereon are properly against the 
president as such and they bind the joint property of the associa- 
tion, not the individual property of the president. National Bank 
of Schuylerville v. Van Derwerker, 74 N, Y. 234, 

Vol. hi.— 23 
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Appeal by the defendant from an order denying his 
motion to vacate an attachment upon the papers. 

Action by Cornelius Mertz against Theodore Fenouil- 
let as president of a joint stock association. The affi- 
davit upon which the attachment was procured alleges 
that the defendant is the president of an unincorporated 
association consisting of more than seven persons, and 
that the action is brought against him in his representa- 
tive capacity. After setting out certain causes of action 
the affidavit alleges that the defendant, as president of 
said association, and the members thereof, are not resi- 
dents of the State of New York, but are all residents of 
France, and that said association is located and carries on 
its business at OUioules, France. Upon this affidavit a 
warrant of attachment was issued which recites that an 
application had been made to the judge granting the 
warrant by the plaintiff for an attachment against the 
property of Theodore Fenouillet, as president, etc., defend- 
ant, in an action in the supreme court for New York 
county, and that upon such application it duly appeared 
to the satisfaction of the judge that a cause of action 
existed in favor of the plaintiff against the defendant, etc., 
and that said defendant and all the members of said asso- 
ciation are not residents of the State of New York, and 
that they reside in France. By this warrant the sheriff 
was commanded to attach " so much of the property 
within this county which the defendant has or may have 
at any time before the final judgment in this action." 

Heldy that no attachment could issue against a joint 
stock association; and that the writ should have been 
vacated. Upon an examination of the provisions of the 
Code in reference to actions by or against an unincorpor- 
ated association, it will be seen that section 192 1, among 
•other things, provides that where a judgment is docketed 
for a sum of money in such an action, '' an execution issued 
thereupon must require the sheriff to satisfy the same, out 
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of any personal property belonging to the association, or 
owned, jointly or in common, by all the members thereof, 
omitting any direction respecting real property." In the 
case at bar the attachment is issued against the defendant 
as president and not against the property belonging to the 
association or owned jointly or in common by all the 
members thereof. The president of a joint stock associa- 
tion does not own the property of the association ; and 
hence it would appear that no process whatever has been 
issued against the association, and if a judgment were 
obtained in this action the execution would run against 
property entirely different from that whicih was sought to 
be made the subject of levy under the warrant of attach- 
ment. It is clear that the judgment must follow the 
attachment, as it is only attached property which may be 
reached by execution in an action of this description. 
This seems to be fatal to the warrant, which would not 
authorize the sheriff to take any property belonging to the 
association or owned iointly or in common by all the 
members thereof. 

Opinions by Van Brunt, P. J., and Barrett, J. All 
concur. 

Order reversed, with $io costs and disbursements, and 
the motion to vacate the attachment granted, with $io 
costs. 

y. Kling^ for defendant, appellant. 
F. Lawtan^ for plaintiff, respondent. 
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NATIONAL WALL PAPER CO. v. SZERLIP. 

Snpreme Court, Second Department^ Appellate Division / 

October y 1896. 

I. Costs: when discretionary; order of discontinuance,'] In an action 
at law, the statute (Code Civ. Pro. § 3229) gives the defendant 
no absolute right to costs except *' upon the rendering of a final 
jndgment/' and the court, therefore, has discretion to g^rant an 
order discontinuing the action upon plaintiff's application with- 
out requiring payment of the taxable costs. 

3. The same; amount,] Where, in an action for the purchase price 
of goods sold, the summons was served upon a person of the 
same name as the buyer, but the mistake was not discovered 
until after the cause had been placed on the trial calendar, — 
Held, that an order allowing discontinuance upon payment of 
$10 costs only should be affirmed.* 

* Compare Layman v, N. Y. Bank Note Co. (20 Supp, 431), where 
an application for leave to discontinue without costs an action 
commenced against a wrong defendant was denied, the plaintiff 
lowing no sufficient excuse for the mistake, and the defendants 
having been put to the expense of a trial. 

Discontinuance without costs has been allowed where defend- 
ant sued as trustee had resigned the day before service and con- 
cealed the fact. Smith v, Britt, 8 W. D^, 76. Sec, also, Arnoux 
V, Steinbrenner, i Pa^e, 82 ; Phcenix v, HilL 3 Johns, 249 ; Banta 
V. Marcellus, 2 Barb, 373. 

An unexpected decision of the Court of Appeals, which renders 
useless the further prosecution of an action, is not a ground for ex- 
empting the plaintiff, seeking a discontinuance thereof, from the 
payment of the costs which have already accrued in the action. 
Agar V. Tibbetts, 56 Hun, 272 ; S. c, 30 St, A'. 456. 

The words of the statute (Code Civ. Pro. § 3229) "upon the 
rendering of final judgment/' it is said in Agar v, Tibbets, {supra) 
"cannot probably have been intended to limit the right to costs of 
either party to those cases alone in which the action is prosecuted 
to final judgment. They do, no doubt, limit the right of the party 
to enter judgment for costs without direction of the court ; 
and we assume that the provision in question does not change the 
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Appeal by the defendant, Hirsch Szerlip, from an 
order of the King's County Court allowing the plaintiff to 
discontinue the action on the payment to the defendant's 
attorney of ten dollars costs, and also from an order dis- 
continuing the said action. 

The action was one at law to recover the purchase 
price of goods sold by the plaintiff to a person other than 
the defendant, having the same name as the one on whom 
the summons was served. The mistake was discovered 
after the defendant had answered and the action had been 
noticed and placed upon the calendar for trial. Then the 
plaintiff's motion for leave to discontinue was made and 
granted on payment of ten dollars costs. 

Held^ that the order was proper, and should be af- 
firmed. It is insisted on the part of the defendant that, 
as the action was one of law, he was entitled to the 
amount of costs which would have been taxable for the 
proceedings had up to that time if he had recovered judg- 
ment. In support of that view is cited Claflin v. Robert- 
son, 23 St. R. 305 ; S. C, 6 Supp, 430. It cannot well be 
supposed that the court in that case intended to hold that 
there was, on the question of costs, no discretion in the 
court on granting to the plaintiff leave to discontinue an 
action at law. The right to costs is dependent upon the 
statute, which provides that in such an action the defend- 
ant is entitled to specified costs upon the rendition of 

rule of practice which has so long and uniformly prevailed that the 
defendant in a common law action will have the costs which have 
already accrued awarded to him by the court as a condition of the 
discontinuance of the action by the plaintiff, except in a case where 
such an award of co!its would work manifest injustice to the plain- 
tiff." (DWIGHT, P. J.) 

The rendition of a general verdict for defendant does not alone 
entitle him to a judgment for costs. He is only entitled to costs 
upon the rendering of a final judgment in the action, and that 
final judgment should be an adjudication of the action or isfiuea. 
Overton v. National Bank of Auburn, 3 St, R, 169. 
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final judgment. Code Civ, Pro, § 3229. This provision is 
not available to the defendant, as it is applicable only 
when such result is reached in an action. The terms or 
conditions on which the plaintiff's application should be 
granted was addressed to the discretion of the county 
court ; and leave being given to discontinue the action the 
defendant's right to costs was derived from the order. 
Overton v, Nat. Bankof Auburn, 3 St. R. 169; De Barante 
V, Deyermand, 41 N, K 355. 

While it may be usual to require the payment of all 
accrued costs as a condition of allowing the discontinuance 
of an action on plaintiff's application, there may be cases 
where reasons appear to the court for imposing more 
moderate terms as to costs. In the present case there 
were some circumstances which may have been urged upon 
the application and considered by the court in support of the 
view there taken of it. The order appealed from was made 
by a court other than that in which the review is sought^ 
and as the discretionary power of that court is not deemed 
to have been arbitrarily exercised, the result given by the 
order should be permitted to remain. Tucker v. Pfau, 70 
Hun, 59. 

Opinion by Bradley, J. All concur. 

Order affirmed, without costs. 

H, B, DaviSi for the defendant, appellant. 

Lucien S. Bayliss, for plaintiff, respondent. 
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FARMERS* LOAN & TRUST CO. v, N. Y. & 

NORTHERN RY. CO. 

Court of Appeals ; October^ 1896. 
[Reversing 78 Hun, 213,] 

I. Corporations ; minority stockholders ; protection in equity; major' 
ity of stock acquired by competitor,'] Where a railway corpora- 
tion, pursuant to an avowed plan to obtain entire control of a 
competing corporation, regardless of the consequences to that 
company, and to the injury of its minority stockholders, pur- 
chases a majority of its stock, and while in control of its affairs 
refuses business and diverts its income which would have en- 
abled it to pay interest upon its mortgage bonds, thus causing a 
default in the mortgage, and, having also bought a sufficient 
amount of the bonds, thereupon brings an action to foreclose 
the mortgage for such default, equity will not lend its aid to the 
accomplishment of such a purpose by enforcing the mortgage 
and decreeing a foreclosure and sale of the mortgaged prem- 
ises.* 

3, The same ; evidence ; diversion of business. "] It is, therefore, error, 
in the action of foreclosure to reject as immaterial, evidence 
offered by intervening minority stockholders of the mortgagor 
company, to show such diversion of income and loss of bus- 
iness w^hile its affairs were in the control of the rival company. 

Appeal from a judgment of the General Term of the 
Supreme Court, Second Department, which afBrmed a 
judgment in favor of plaintiff entered upon a decision of 
the court on trial at Special Term. 

This action was brought to foreclose a second mort- 
gage upon the property of the N. Y. & Northern Ry. Co., 
made by it and given to the plaintiff as trustee to 
secure the payment of second mortgage bonds issued by 

* See Note on Protection of Minority Stockholders, at the end 
of this case. 
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that company amounting to $3,2CX),ooo. The interest on 
the bonds for the first four years was payable only out 
of the net income, and no interest became due under the 
mortgage until June i, 1892. It provided that no fore- 
closure could be had until the expiration of one year after 
default in the payment of the interest, and that then the 
plaintifl might, and upon the written request of the 
holders of $2,000,000 in amount of such bonds should, 
apply to a court having jurisdiction for a foreclosure and 
sale of the mortgaged premises. The capital stock of the 
company consisted of $3,000,000, par value, of common 
stock, and $6,000,000, par value, of preferred stock, making 
a total of $9,000,000. 

On July 20, 1893, Drexel, Morgan & Co. claiming to 
own a portion and to represent the holders of another 
portion of the second mortgage bonds, which together 
amounted to more than $2,000,000, requested the plaintiff 
to take proceedings for the foreclosure of the mortgage, 
and under a provision in it to that effect to declare the 
whole principal and interest secured thereby to be at once 
due and payable. 

None of the original defendants interposed any 
defense; but on Octobers, 1893, on their own motion, 
the appellants were made parties defendant in the action, 
and served an answer. The appellants, Artemas H. 
Holmes, and Alfred R. Pick are stockholders of the N. Y. 
& Northern Ry. Co. representing about twenty thousand 
shares of preferred and common stock, and appear in this 
action on their own behalf and also on behalf of the 
holders of the other shares represented by them. 

In their answer the appellants, with other defenses, in 
substance, allege that this action was brought in pursuance 
of an unlawful plan and combination by and between the 
N. Y. Central, etc. R. R. Co. and others acting for it to 
render the stock of the N. Y. & Northern Ry. Co. 
valueless, and to secure its property for the benefit of the 
N. Y. Central etc. R. R. Co. , that the latter, in order to 
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carry such plan into effect, purchased a large number of 
the second mortgage bonds and also a majority of the 
stock of that company ; that by virtue of its ownership of a 
majority of such stock and preparatory to the foreclosure 
of the mortgage, it obtained and assumed control of the 
affairs of the N. Y. & Northern Ry. Co. by causing changes 
in its directory and officers, so as to make them favorable 
to the N. Y. Central, etc., R. R. Co., thereby preventing the 
N. Y. & Northern Ry. Co. from saving its default in pay- 
ment of the interest then due, and from taking measures 
for its safety, or from resisting the N. Y. Central, etc., R. R. 
Co.*s. scheme to acquire its property by such foreclosure ; 
that the railroad of the N. Y. & Northern Ry. Co. was a 
parallel and competing road with the road of the N. Y. 
Central, etc., R. R. Co., and that by the means already 
referred to the latter company sought to secure the prop- 
erty of the former through such foreclosure for its own 
benefit and at a price much less than its true value ; that 
this was rendered possible by its acquiring a majority of 
the stock of that company, and thereby being able to con- 
trol the affairs of the N. Y. & Northern Ry. Co. and to so 
manage its business in collusion with its directors and 
officers that its obligations could not be met or its default 
made good ; that such acts on the part of the N. Y. 
Central, etc., R. R. Co. were fraudulent and prohibited by 
the laws of the State ; and that the written request to the 
plaintiff asking for a foreclosure did not comply with the 
terms and provisions of the mortgage, as the persons mak- 
ing the request were not at the time holders of $2,000,000^ 
of the bonds it was given to secure. 

The court below held that the plaintiff was entitled to 
a judgment of foreclosure and sale, and from the judg- 
ment, the intervening stockholders. Holmes and Pick, 
appealed to the general term of the supreme court, which 
affirmed the judgment (reported 78 Hutiy 213) and this 
appeal was taken. 

Held^ that the judgment was erroneous and should be 
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reversed. That the N. Y. Central, etc., R. R. Co. purchased 
a majority of the second mortgage bonds and a majority of 
the stock of the N. Y. & Northern Ry, Co. for the sole 
purpose of obtaining control of the property of the latter^ 
is clearly established by the proof contained in the records 
Indeed, such was the avowed purpose of its purchase. 
The record renders it equally clear that the N. Y. Central^ 
etc., R. R. Co., was the actual and beneficial owner of such 
bonds and stock for several months before the commence- 
ment of this action. They were retained in the hands of 
Drexel, Morgan & Co., not as owners or holders in their 
own right, but as agents or naked trustees for the N. Y. 
Central, etc., R. R. Co., and were clearly subject to the order 
and control of the latter. Moreover, the request that 
Drexel, Morgan & Co., made to the plaintiff to commence 
this action was not only based upon the bonds owned by 
the N. Y. Central, etc., R. R. Co., and others it had con- 
tracted to purchase, but the sole purpose of that request 
was to procure a foreclosure, and thus enable the N. Y. 
Central, etc., R. R. Co., to acquire control of the property 
and franchises of the N. Y. & Northern Ry. Co., for its 
own benefit, as set forth in the circular letter sent to the 
stockholders of the N. Y. Central, etc., R. R. Co. The 
president of the latter company himself testified that that 
was the object and purpose which induced the sending of 
the notice requesting the commencement of this action. 
The notice given by the N. Y. Central, etc., R. R. Co., to 
its stockholders states the fact that on March i8, 1893,, 
agreements had already been made in respect to the pur- 
chase of a controlling interest in the N. Y. & Northern 
Ry. Co., subject to the approval therein asked for. The 
letter of Drexel, Morgan & Co., to the treasurer of the N. 
Y. Central, etc., R. R. Co., dated April 5, 1893, shows that 
the majority of the stock and bonds mentioned therein 
was held by them, subject to the order of the N. Y. Cen^ 
tral, etc., R. R. Co., and that they had received the note 
of that company in payment therefor Thus, it is obvious 
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that this action was procured to be cpmmenced by the N. 
Y. Central, etc., R. R. Co., while it owned a majority of 
the stock and bonds of the N. Y. & Northern Ry. Co., for 
the sole and avowed purpose of obtaining control of its 
property and business, regardless of the rights of the 
minority stockholders or the owners of the remainder of 
the bonds. The appellants contend that the N. Y. Cen- 
tral, etc., R. R. Co., as such majority stockholder, also 
acquired the entire control of the affairs of the N. Y. & 
Northern Ry. Co., through its board of directors, wha 
were willing to serve the interests of those owning a ma- 
jority of the stock, as was indicated by the resignation of 
three of the directors, the appointment of others in their 
places, by the resignation of two officers who occupied 
important positions in the affairs of that company, and by 
the appointment of two officers in their places who were 
in the employ of the N. Y. Central, etc., R. R. Co., to dis- 
charge the duties of such officers, and compensated for 
their services by the N. Y. Central, etc., R. R. Co. While 
the proof upon that question was not perhaps conclusive^ 
yet, the circumstances developed by the evidence plainly 
indicate that after it became the owner of a majority of 
the stock and bonds, the N. Y. Central, etc., R. R. Co., 
dictated and governed the action of the board of directors 
and controlled the management of the affairs of the N. Y. 
& Northern Ry. Co. 

On the trial the appellants sought to prove that after 
the N. Y. Central, etc., R. R. Co. became the owner of such 
stock and bonds, and while its officers were in substantial 
control of the N. Y. & Northern Ry. Co. they declined to 
accept traffic from other roads that would have produced 
a fund with which to pay the interest due on the bonds in 
question ; that the income of the road which should have 
been employed to pay such interest was used for other 
and improper purposes ; and that such action caused the 
inability of the N. Y. & Northern Ry. Co. to pay the in- 
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terest and thus cure its default. This evidence was re- 
jected as immaterial^ and the appellants duly excepted. 

In determining the correctness of the rulings made by 
the trial court, it becomes necessary to determine inci- 
dentally, whether a corporation, purchasing a majority of 
the stock of another competing corporation, may thus ob- 
tain control of its affairs, cause it to divert the income 
from its business, or to refuse business which would en« 
able it to pay the interest for which it was in default, and 
then institute an action in equity to enforce its obligations 
for the purpose of obtaining control of its property at less 
than its value to the injury of the minority stockholders, 
and they have no remedy. Or, in other words, whether a 
court of equity,* with those facts established, would lend its 
aid to such a stockholder by enforcing the mortgage and 
decreeing a foreclosure and sale of the mortgaged premises, 
at its request, in its behalf, and to accomplish such a pur- 
pose. If it would, then the rulings of the trial court were 
proper ; if not, then the appellants were entitled to prove 
those facts, and it was error to reject the evidence. 

In Gamble v. Queen's County W. Co. (123 A^. Y. 91), 
in discussing a similar question, Judge Peckham, in effect, 
said that, although it is not every question of mere admin- 
istration or of policy upon which there might be a differ- 
ence of opinion, that would justify the minority in coming 
into a court of equity to obtain relief, yet, where the ac- 
tion of a majority of the stockholders of a corporation is 
fraudulent or oppressive to the minority shareholders, an 
action may be maintained by the latter, where the con- 
templated action of the majority is so far opposed to the 
interests of the corporation as to lead to a clear inference 
that such action is with an intent to serve sr me outside 
purpose, regardless of the consequences to the company 
and inconsistent with its interests. 

See Pondir v. N. Y., L. E. & W. R. R. Co., 72 Hun, 
38s, 389 ; Barr v. N. Y., L. E. & W. R. R. Co., 96 N. V. 
444 ; Sage v. Culver, 147 N. Y, 241 ; Meyer v. Staten 
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Island R. R.Co., 7 5/. R. 245 ; Ervin v. Oregon Ry. & Nav. 
Co., 27 Fed. R. 630 ; Wright v, Oroville Mfg. Co., 40 CaL 
20; Meeker v, Winthrop Iron Co., ij Fed, R, 48 ; Goodin 
V Cincinnati, etc., Canal Co., 18 O, St, 169; Jackson z^. 
Ludeling, 21 Wall, 616; Menier v. Hooper's Tel. Works,. 
Z. R, 9 Ch. App, 350; Gregory v, Patchett, 33 Beav, 595 ; 
Hackettstown Nat. Bk. v, D. G. Yuengling Brewing Co.^ 
15 N. Y. Law Jour, 4j^i, 

While the question in some of the cases cited arose 
between stockholders and the directors and officers of a 
company who as such held a position of trust as to the 
former, still, where, as in this case, a majority of the stock 
is owned by a corporation or a combination of individuals,, 
and it assumes the control of another company's business 
and affairs through its control of the officers and directors 
of the corporation, it would seem that for all practical 
purposes it becomes the corporation of which it holds a 
majority of stock, and assumes the same trust relation to* 
wards the minority stockholders, that a corporation itself 
usually bears to its stockholders, and, therefore, under 
such circumstances, the rule stated in the Sage and other 
similar cases applies to majority stockholders who control 
the affairs of the company, as well as to its directors or 
officers. It is a controlling maxim that a court of equity 
will not aid parties in the perpetration or consummation 
of a fraud, nor give any assistance whereby either of the 
parties connected with the betrayal of a trust can derive 
any advantage therefrom. Farley v, St. Paul, M. & M. 
Ry. Co., ^ McCrary, 138. " It is a sound principle, that 
he who prevents a thing being done shall not avail him- 
self of the non-performance he has occasioned." Fleming 
V. Gilbert, 3 Johns. 528, 531 ; United States v. Peck, 102 
U. S. 64; Dolan v. Rodgers, 149 iV^. Y. 491. The princi- 
ple of these authorities renders it quite obvious that a 
corporation, purchasing a majority of the stock of another 
competing one, cannot obtain control of its affairs, divert 
the income of its business, refuse business which, would 
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enable the defaulting company to pay its interest, and 
then institute an action in equity to enforce its obliga- 
tions, for the avowed purpose of obtaining entire control 
of its property to the injury of the minority stockholders. 

The respondents, however, contend that the doctrine 
of the authorities cited is not controlling in this case, but 
that the N. Y. Central, etc., R. R. Co., had a right to pur- 
chase a majority of the stock and bonds of the N. Y. & 
Northern Ry. Co., for the express purpose of obtaining 
control of the affairs of the latter for its own use and ben- 
efit, and to thus acquire its property at less than its actual 
value, to the injury of the minority stockholders, and that 
such stockholders had no remedy in law or in equity to 
protect themselves against such action of the majority 
stockholder, although it diverted the income which should 
have been applied to the payment of such interest to 
other and improper purposes, and refused business which 
would have enabled the defaulting company to pay its 
interest. In other words, the claim of the respondents is, 
and the general term in effect held, that the purpose for 
which the N. Y. Central, etc., R. R. Co., obtained a ma- 
jority of the stock and bonds of the N. Y. & Northern Ry, 
Co., is entirely immaterial, and that notwithstanding the 
existence of such a purpose, a court of equity will aid them 
in enforcing the mortgage. To sustain this contention 
they cite Morris v, Tuthill, 72 N. K 575 ; Phelps tf. 
Nowlen, 72 Ici. 39 ; Chenango Bridge Co. v, Paige, S3 Id, 
178 ; Ramsey v. Erie Ry. Co. 8 Abb, Pr, N, S. 174 ; Clin- 
ton V. Myers, 46 N. Y. 511 ; Simpson v. Dall, 3 IVa//. 
476 ; Oglesby v. Attrill, 105 U. 5. 605 ; Adler v, Fenton, 
24 How, {[/. S.) 407 ; Beveridge v. N. Y. Elevated R. R. 
Co., 112 N. Y. I. We do not think these cases in any 
way aid the respondents. 

That any person or corporation authorized to do so 
might have purchased the bonds of the N. Y. & Northern 
Ry. Co., and have rigorously enforced them by a sale of 
its property, there can be no doubt. They might also 
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have purchased the stock of the company and thus have 
become the owners of both ; and while such owners might 
have enforced the liability of the company upon its bonds, 
so long as they acted in good faith and their purpose was 
proper ; but when the N. Y. Central, etc., R. R. Co., pur- 
chased the stock and bonds in question, thus obtaining a 
controlling interest in the affairs of the N. Y. & Northern 
Ry. Co., for the avowed purpose of destroying it, to serve 
a purpose entirely outside of that for which it was organ- 
ized, and in hostility to it, it becomes clear that as such 
stockholder it owed a duty to the minority stockholders, 
that the law implied a guasi trust upon its part, and that 
a court of equity will not aid it in the destruction of that 
corporation and a confiscation of its property, although it 
held a majority of its stock and the required amount of 
its bonds. 

Hence, we are of the opinion that the court erred in 
rejecting as immaterial evidence offered by the appellants 
to show that, after the N. Y. Central, etc., R.R. Co. became 
the owner of a majority of the stock and bonds of tbe N. 
Y. & Northern Ry. Co., and while its officers were in con- 
trol of the latter corporation and its affairs, it declined to 
accept traffic from other roads which would have produced 
a fund with which to pay the interest that was due ; that 
the income of the road, which should have been employed 
to pay such interest, was used for other and improper pur- 
poses, and that such action upon the part of the majority 
stockholder occasioned the inability of the company to 
pay the interest and cure the default. To the rejection 
of this evidence the defendant excepted. We think 
many of these rulings were erroneous, and that the apel- 
lants had the right to make the proof offered, so far as it 
related to the transaction of the business of the N. Y. & 
Northern Ry. Co. during the time the N. Y. Central, etc., 
R. R. Co. owned a majority of its stock and controlled its 
affairs, and for the error in those rulings the judgment 
should be reversed. 
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Opinion by MARTIN, J. All concur, except Andrews,. 
Ch. J., and GRAY, J., not voting.. 

Judgment reversed, and new trial granted, with costs 
to abide the event. 

James C. Carter and Simon Sterne^ for the intervening 
stockholders, appellants. 

Askbel Greene, David McClure ^Xid Thomas Thacher, for 
the plaintiff, respondent. 



Note on Protection of Minority Stockholders. 

A stockholder in a corporation, on behalf of himself or 
of himself and other stockholders similarly situated, may 
maintain an action against such corporation and its directors 
to set aside and enjoin transactions done by such directors 
in the name of the corporation for their own personal gain 
and benefit, and in fraud of the rights of the plaintiffs and 
other, bona fide stockholders, when the directors have been 
requested to bring such action and have refused. Gray v, 
N. Y. & Virginia Steamship Co., ^Hun^ 383. And in such an 
action it is proper to make the purchaser of the corporate 
property a party, alleging him to be a co-consplrator with 
the directors, without offering to return to such purchaser 
the money paid for such property. Id. See also Koehlcr v. 
Black River Fails Iron Co., 2 Blacky 715 ; Zabriskie v. 
Cleveland, Columbus & C. R. R. Co., 23 Haw, {I/. S.) 381 ; 
Robinson v. Smith, 3 Paige, 222 ; Cunningham v. Pell, 5 Id. 
607 ; Blatchford v, N. Y. & New Haven R. R.Co., 5 Add. Pr^ 
276 ; Cross v. Sackett, 2 Bosw. 617 ; Butterworth v. Fox, 
15 Haw, Pr. 545 ; Sage v. Culver, 71 Hun, 42 ; aflf'd 147 N. 
Y. 241. 

An action against an officer of a corporation to recover 
damages for a fraudulent misappropriation and conversion 
by him of the corporate property can only be brought by a 
stockholder in his own name after application to and a re- 
fusal upon the part of the corporation to bring the action. 
Greaves v» Gouge, 69 N, Y. 154 ; Vanderbilt v. Garrison, 5 
Ihtcr, 689. But if the corporation still remained under the 
control of the very directors against whom the action should 
be brought, the stockholders would have a standing in a 
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court of equity to sue in their own names, making tlie cor- 
poration a party defendant. Brinckerhoff v, Bostwick, 88 
N. Y. 52 ; Robinson v, Smitii, 3 Paige, 222 ; Heath 0, Erie 
Ry. Co., 8 Blatchf, 347 ; Greaves v. Gouge, (supra) ; Brown 
%\ Buffalo, N. Y. & Erie R. R. Co., 27 Hun, 342 ; Anderson v. 
Wolf, 41 Id, 571 ; Anderson v, Ayerson, 3 How. Pr. (N, 5.) 
216 ; Kelsey v, Sargent, 40 Hun, 150 ; Currier v, N. Y. 
West Shored B. Ry. Co., 35 Hun, 355 ; Sage v. Culver, 147 
N. F. 241 ; Thompson v. Stanley, 20 Supp. 317 ; Pondir v. 
N. Y., Lake Erie & W. RR. Co., 72 Hun, 384 ; s. c, 31 Abb. 
N. a 29 ; Nash v. Hall Signal Co., 11 Misc. 468 ; affM 90 
Hun,zs^. , 

And generally where the action is to protect the rights 
of the suing stockholders as distinguished from those of 
the corporation an application to the corporation is unneces- 
sary. Meyers v. Scott, 2 Supp. 753 ; s. c, 20 St. R. 35 ; 
Sheridan v. Sheridan Electric L. Co., 38 Hun, 396. 

Compare Flynn v. Brooklyn City R. R. Co., 9 App. Div. 
269 ; Watkins v. Watkins & Turner L. Co., 17 Misc. 227. 

See also Socorro Mountain M. Co. v. Preston, 17 Misc, 
220 ; Stein way v. Stein way, 2 App. Div. 301. 

Where a stockholder requested the president to take 
action against two directors for neglect of duty, and he re- 
plied that he had resigned the presidency, — Heldy that such 
stockholder was authorized to sue in his own name. Averill 
V. Barber, 6 Supp. 255. 

See Code Civ. Pro. §§ 1781, 1782, which provide for ac- 
tions against directors, etc., of a corporation for miscon- 
duct. 

In actions by stockholders of corporations, which assail 
the acts of their directors or trustees, courts will not inter- 
fere unless the corporate powers have been illegally or un- 
conscientiously executed, or unless it is made to appear that 
the acts complained of were fraudulent or collusive and des- 
tructive of the rights of the stockholders ; mere errors of 
judgment are not sufficient grounds for equity interference. 
Leslie v. Lorillard, 110 N. Y. 519. 

The fact that one holds nearly all the capital stock does 
not entitle him to compel the directors of a corporation to 
vacate their office at his will or to assent to any business 
proposition he may advance. Bayles v. Vanderveer, 11 
Misc. 207 ; s. c, 32 Supp. II 17 ; Beveridge v. N. Y. Eleva- 
ted R. R. Co. 112 N. Y. I. 

While a majority of the stockholders may legally control 
the company's business, yet in doing so they cannot man- 
ipulate the business in their own interests to the injury of 

Vol. III.— 24 
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the other stockholders Meyer v. Staten Island Ry. Co., 7 
St. R, 245. 

A stockholder suing on his own behalf and that of other 
stockholders, who was himself a participant in the illegal 
acts of the trustees, has no cause of action against them 
therefor. Parsons v. Hayes, 14 Abb. N, C 419. 

In a shareholder's action against directors of a corpora- 
tion for negligence in permitting the retention of dishonest 
officials after they should have discovered the facts, the 
burden of proof is upon the plaintiff to show that the loss 
sustained was attributable to such negligence. Bloom v. 
National United, etc., Loan Co., i N. Y. Ann. Cos. 26. 

In Matter of Gardner, 86 Hun^ 30, it was held that a 
Stockholder who was not a creditor of a corporation could 
not maintain a proceeding to set aside judgments against a 
corporation and recover property levied upon, under Z. 
1892, c. 688, § 48, which prohibits a corporation from making 
a conveyance, assignment or transfer of its property or suf- 
fering a judgment to be obtained against it when it is insol- 
vent 

A minority stockholder may maintain an action to re- 
strain the officers of a corporation from raising the salaries 
of the officers to unreasonable amounts for the purpose of 
effecting spoilation and inducing the plaintiff to sell to the 
defendants some of his stock. Ziegleri^. Hoagland, 52 //««, 
385 ; s. c, s Supp. 305 : Butts v. Wood, 37 -A^. Y- Z^l \ Og- 
den V. Wright, 39 N. Y. 202. 

Where the surplus of a corporation properly applicable 
to a dividend is without doubt ample for the purpose, and 
the directors, or a majority of them, acting in bad faith and 
without reasonable cause, refuse to declare a dividend, the 
courts will interpose in favor of those stockholders who 
otherwise would be without remedy. Hiscock v. Lacy, 9 
Misc. 578. 

The stockholders of a bank have no legal right to be 
made parties to an action brought by a receiver thereof 
against certain of its directors to recover the damages 
occasioned by their neglect and misconduct. Kimball z/. 
Ives, 30 Hun, 568. 

If the receiver's conduct is improper or collusive he may 
be removed upon proper application to the court for that 
purpose ; Id. ; Derham v, Lee, 87 N. K. 599. 

But in Ithaca Gas Light Co. v. Tremen, 30 Hun, 212, a 
stockholder was allowed to be made a party defendant in an 
action by the corporation against its officers for mismanage- 
ment, upon representations tending to show that the actioa 
would not be prosecuted in good faith. 
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In Warren v. Big^elow Blue Stone Co., 74 Ifun, 304 (appeal 
dismissed, 142 JV, Y. 669), it was held that a stockholder of a 
corporation would not be permitted to set up as a defence 
to an action to foreclose a mortgage given by the corpora- 
tion to the trustees to secure an issue of bonds, that such 
mortgage was not properly executed nor authorized, when 
interest had been paid regularly upon such bonds to the 
knowledge of the complaining stockholder for a period of 
twelve years. 

In Roberts v. N. Y. & New England R. R. Co., 31 Supp. 
577, it was held that where the trustees in a mortgage on 
railroad property sold the property under a power, and the 
directors did not redeem, the stockholders could not twenty 
years afterwards maintain a proceeding to redeem. It was 
there said in substance that it was the dutv of the stock- 
holders to elect directors who would properly perform their 
duties. 

In People ex rel. Content v. Metropolitan Elevated Ry. 
Co. (26 Hun^ 82), by the terms of a lease of the defendant 
company to the Manhattan Ry. Co. the latter guaranteed an 
annual dividend of ten per cent, on the capital stock of the 
defendant company. Thereafter this agreement was modi- 
fied by making the guaranteed dividend six per cent. The 
plaintiff had purchased a certificate of stock of the Metro- 
politan Company containing the ten per cent, guaranty, and 
^hen he applied for a new certificate in his own name the 
new certificate contained only a six per cent, guaranty, and 
it was held that it was within the power of the company to 
modify its contract, and the plaintiff could not maintain 
mandamus proceedings to require the issuing to him of a 
new certificate containing the ten per cent, guaranty. 

A purchase of stock after an alleged fraud is committed 
does not condone the fraud and the purchaser acquires all 
the rights of the person from whom he purchased and may 
maintain an action against the majority of the directors for 
fraudulent acts of such directors committed before the 
plaintiff became a stockholder. Young v. Drake, 8 Hun^ 61. 
See also Ramsey v, Gould, 57 Barb, 398 ; Frothingman v. 
Broadway and Seventh Ave. R. R. Co., 9 Civ, Pro. R, 304 ; 
Sims V, Bonner, 21 Civ, Fro. R. 379 ; s. c, 16 Supp. 801 ; 42 
StR, 14. 

An executor has all the rights appertaining to the owner- 
ship of stock although it was issued to him in his representa- 
tive capacity. Matter of Santa Eiilalia S. Mining Co., 21 St^ 
R, 89 ; s. c, 4 Supp, 174; aff'd 115 N, V. 657. 

The supreme conit has power to compel by mandamus, 
the exhibition of the transfer books of a domestic corpora* 
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tion containingr the names of the stockliolders, at any time 
when the exercise of such power is shown to be necessary ta 
preserve and protect the interests of the stockholders therein ; 
the rea>ons for granting the writ, liowever, should be clear 
and cogent. People ex rcL Hatch v. Lake Shore & M. S R, 
R. Co., II Hun, I. 

Every stockholder in a corporation has a right, during 
thirty days prior to the annual election of directors, to ex- 
amine the transfer books of the company, and to take a 
copy of the names of the several stockholders ; a refusal ta 
permit it subjects the officer having charge of the books to a 
penalty of $250, under the statute (i R, S. 601). Cotheal r. 
Broumer, 5 N. V. 562 ; aff'g 10 Bar^. 216. 

And under Z. 1848, c. 40 § 25, stockholders, creditors 
and their personal representatives have an absolute right 
during the usual business hours to inspect the stock book of 
the corporation. People v. U. S. Mercantile Rep. Co., 20 
A^^, JV. C 192. See also People ex reL Stobo r. Eadie, 65 
Hun^ 320. 

As to the question of ownership of stock on such an ap- 
plication, see Matter of Martin, 62 Hun^ 557 ; s. C, 17 Supp, 
133 ; 42 St, R. 409 ; aff'd 133 N, Y. 692. 

If the officers of a corporation omit to keep a list of 
stockholders and register of transfers, as required by stat- 
ute, a stockholder will be entitled to inspect the stock 
ledger, thougli it contains other information which he has 
no right to demand. People v. Pacific Mail S. Co., 50 Barb^ 
280. 

A stockholder has a perfect right to become a purchaser 
for his own benefit at asherifTs sale of the corporate prop- 
erty, under an execution against it. Mickles v, Rochester 
City Bank, 11 Paige^ 118. 

Shares of stock represent the interest which a share- 
holder has in the capital and net earnings of the corpora- 
tion. Jermain v. Lake Shore & M. S. Ry. Co., 91 -A^. K. 483. 
And a person who has subscribed to the articles of incor- 
poration may become a stockholder by paying money, doing" 
services or parting with any actual consideration. McComb 
V. Barelona Apartment Assn., 31 5/. R. 325 ; s. c, 10 
Supp. 546. 
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OUSSANI V. THOMPSON. 

Supreme Court, First Department , Appellate Term; Feb^ 

ruary, 1897. 

X^ase ; renewal by holding over ; short delay in removal^ Where a 
tenant, whose lease expired October i, commenced to move 
from the demised premises on that day, but did not entirely 
move out until five o'clock of the following day, — Held, that 
the landlord had a right to elect to treat such holding over as 
a renewal of the term, irrespective of the question whether or 
not the removal was made with all convenient expedition.* 

Appeal by the plaintiff from a judgment of the District 
Court of the City of New York for Eighth Judicial Dis- 
trict in favor of the defendant. 

Action by Joseph Oussani against Sadie L. Thompson 
for rent. 

The plaintiff as landlord demised to the defendant as 
tenant the upper part of the building No. 32 West 
Twenty-ninth Street, New York City, for one year, ex- 
piring October i, 1896. The tenant commenced to move 
on that day, and, according to the evidence of the land- 
lord, held possession of the premises for four or five days 
thereafter ; while according to the proofs adduced on the 
tenant's behalf (which the justice found to be true) she 
was entirely out of the premises by five o'clock on the 
^afternoon of October 2. The landlord claims that this 
unauthorized use of his property after the expiration of 
the term gave him the right to hold her as a tenant for a 
renewed term. 

Held, that the judgment for defendant was erroneous 

 For a like ruling on similar facts, see Frost v. Akron Iron Co. 
<N. Y. Super. Ct.), 2 A^. Y, Ann, Cas, 23; and see the cases on this 
subject fully collated in notes to that case. 

See, also, Herter v, Mullen, ante, p. 340. 
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and should be reversed. Schuyler v. Smith, 51 iV. K 

309. 

" It is no valid excuse for the holding over to say that 

the defendants were engaged in removing their goods and 
consumed more time in such removal than was necessary 
for that purpose. Without enlarging upon the evils to 
which incoming tenants, as well as landlords, would be 
subjected by a rule of law that should permit such holding 
over, it is enough to say that no such rule exists in this 
State ; but, on the contrary, the statute provides, in ef- 
fect, that in case a tenant shall contnue in possession a 
single hour after the expiration of his term, the landlord 
may eject him and his goods by a prompt and summary 
proceeding." Witt v. Mayor, etc., of N. Y., 5 Robt. 248,. 
261. 

SeeShanahan v, Shanahan, 55 Super. Ci. {/. & S,) 339 ; 
Conway v. Starkweather, i Den. 113. In Haynes v» 
Aldrich (133 N. Y. 287 ; S. C, 45 St. R. 243), the defend- 
ant leased certain premises for a year. The lease con- 
tained a provision that the premises should be occupied as 
a private dwelling and a covenant on defendant's part not 
to sublet without the written consent of plaintiff. De- 
fendant did sublet without permission to C, who occu- 
pied the premises as a boarding house. The term expired 
May I. Before its expiration defendant informed plaint- 
iff that she did not desire to renew her lease for another 
year. The first day of May was a holiday. Possession 
was retained by the subtenant until May 4, the excuse 
being the difficulty in engaging trucks on the second, and 
and that on the third, one of the boarders was sick and 
could not then be moved with safety. In the afternoon 
of the fourth the keys were tendered to plaintiff, but re- 
fused. In an action to recover rent it was held that plaint- 
iff was entitled to consider the lease renewed for another 
year. 

While the duration of the holding over has varied in 
the different cases, this circumstance did not prevent thtf 
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application of the same rule in each. It is apparent, 
therefore, that mere length of time was not considered 
the crucial test of liability, but the wrong in holding over, 
sometimes deliberately, sometimes negligently, and enjoy- 
ing the landlord's premises after the right to do so by the 
terms of the lease had ceased. 

The covenant of the tenant is that at the expiration of 
the term she will quit and surrender the premises demised. 
" There is, then, nothing in the case to take it out of the 
rule in Paradine v. Jane {Aleyn. 27), as expounded by 
Chambrie, J., in Beall v. Thompson (3 Bos, & Pull 420) 
namely, if a party enter into an absolute contract without 
any, qualification or exception, and receives from the party 
with whom he contracts the consideration of such engage- 
ment, he must abide by the contract, and either do the 
act or pay damages ; his liability arising from his own 
direct and positive undertaking." Beebe v. Johnson, 19 
Wend, at p. 502. The tenant did not perform the cove- 
nant in this case, for according to her own evidence she 
wrongfully withheld possession of the demised premises 
from the landlord until five o'clock on the afternoon of 
October 2. 

The tenant's excuse that she moved with all conven- 
ient expedition does not relieve her from liability " arising 
from her own direct and positive undertaking," and merely 
proves that if she moved with due expedition she did not 
commence the work in time to permit of its completion in 
compliance with her covenant ; the consequences of which 
neglect cannot upon any legal principle be visited upon 
the landlord. Such indifference to the rights of others 
finds no sanction either in law or morals. The defendant 
must be held to have intended the legal consequences of 
her acts, one of which was to give the landlord the right 
to elect to treat her as a tenant for a renewed term, and 
she cannot now be heard to complain that the landlord 
availed himself of the privilege her conduct afforded. The 
act of the defendant having given the landlord the right 
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to treat her as a tenant for such renewed term, " it is not 
in her power to throw off that character, however onerous 
it may be/* 

The cases of Frost v, Akron Iron Co., i App. Div. 449; 
S. C, 72 St. /?. 478 ; 37 Supp. 374 ; and Excelsior Steam 
Power Co. v, Halstead, 5 App, Div. 124; s. C, 39 Supp, 
143, distinguished. 

Opinion by McAdam, J. Daly, P. J., and Bischoff, 
J., concur. 

Judgment reversed and new trial ordered. 

Wahle & Stonfy for the plaintiff, appellant. 

P. C. Talltnan^ for the defendant, respondent. 



REGAN V. FOSDICK. 



Suprenti Courts First Department^ Appellate Term;' 

February, 1897. 

[Reversing 18 Misc, 556]. 

I. Lease ; holding aver after notice of intention to quit ; double rent J] 
Where a lessee for a definite term, having given previous notice 
of his intention to quit at the expiration of his lease, holds 
over thereafter, he does not become liable for double rent 
under the statute (2 R. S. 9th, ed. p. 1819, § 10), as this act 
applies only to tenancies at will or by sufferance. * 

* The case in the text appears to be the only reported decision 
under section 10 of the statute. The following section ir makes a 
tenant for life or years, and his under-tenants, liable at the rate of 
double the yearly value of the premises during the detention, and 
for the special damnpes sustained, if the tenant "wilfully holds 
over after the termination of his lease, and after demand made and 
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2, The same ; holding aver of necessity ; legal com puision."] Where 

a tenant holds over because of a contagious disease in his 
family, and under the lawful compulsion of a Board of Health 
which prohibited removal of the patient until fumigation and 
disinfection of the premises, and the tenant moves out as soon 
as this is done, he is liable at most for the use and occupation 
of the premises for the time he actually occupied them ; not for 
rent as under the original demise, nor for double rent under 
the statute.* 

3. Board of Health ; powers ; contagious disease^ Under the provi- 

sions of the New York City consolidation act (Z,. 1882, c. 410, §§ 
552, 555) the Board of Health has power, not only to prevent 
the removal of a child ill with scarlet fever, from demised 
premises, but to forbid any person other than physicians, nurses 
or messengers to enter thereon, if in its judgment such pro- 
hibition is essential to the security of the public health.f 

Appeal by the defendant from a judgment of the 
General Term of the City Court of the City of New York, 
which afHrmed a judgment of the trial term in favor of the 
plaintiff. 

The defendant was a tenant of the plaintiff under a 
written lease, which expired May i, 1896. About April 
12, 1896, his child Elliott was taken sick with scarlet fever, 

one month's notice in writing. Under this section, the penalty of 
double rent is recoverable, where the required notice was given in 
ample time before the lease expires, and the tenant holds over with- 
out any pretence of right, or mistake. The holding over is *' wil- 
ful" within the statute. Hall v, Ballentine, 7 Johns, 536. The 
statute would not apply where the holding over was bona fide under 
a claim of title. Wright v. Smith, 5 Esf. N. P, 203. 

It is competent for the lessor to provide in the lease that double 
rent shall be paid if the demised premises are used for the sale of 
intoxicating liquors, and if they are so used, the lessor may main- 
tain summary proceedings for non-payment of the double rent. 
People ex rel. Jay v. Bennett, 14 Hun, 58. 

 Compare Herter v. Mullen, ante, p. 340, with notes, and 
Oussani v. Thompson, ante, p. 373. 

t For a review of all the recent cases, see Note on the Modera 
Doctrine of Police Power, i N, Y, Ann, Cas, 254, 
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and so continued to May i8 following. The case was re- 
ported to the bureau of contagious diseases of the Board 
of Health, and Dr. Woodend, one of the inspectors of the 
bureau, took charge of it, and issued an order to the 
defendant that he should not leave the premises " until 
the child was through desquamating," and he ordered the 
premises to be fumigated. 

The defendant on the trial put in evidence, without 
objection, a certificate issued by Chief Inspector Benedict,, 
of the Health Department, dated June 12, 1896, as fol- 
lows : " To whom it may concern : This is to certify that 
Elliott Fosdick, three years of age, son of William Fos> 
dick, residing at 65 East One Hundred and Twenty- 
fourth street, was reported at this office on April 15, 
as suffering with scarlet fever. From that date until 
May 18 the premises of Mr. Fosdick were under the sur- 
veillance of the Board of Health, and the removal of the 
patient or any of the infected furniture or belongings was 
prohibited by the Board of Health until such time as the 
necessary fumigation and disinfection should be performed. 
This fumigation and disinfection was performed on May 
18, and at that time the Board of Health relinquished 
control of the patient and of the premises." The day 
following this relinquishment of control by the board, the 
defendant moved from the premises to another dwellings 
which he had previously hired. 

The action was commenced by the service of a sum- 
mons, May 6, 1896, to recover $150, double rent under the 
statute, on the theory that as by the terms of the lease the 
rent was payable monthly in advance, the tenant, by hold- 
ing over, had made himself liable not only for the May 
rent at the agreed rate, but for double that amount, be- 
cause he had given notice to the landlord on March 15^ 
1896, of his intention to quit the premises the following 
May I, and had not kept his promise. 

The statute under which the plaintiff seeks to recover 
double rent (2 R, S. 9th ed., p. 1819, § lo) provides : " If 
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any tenant shall give notice of his intention to quit the 
premises by him holden, and shall not accordingly deliver 
up the possession thereof at the time in such notice specie 
fied, such tenant " . . . " shall, from thenceforward pay 
to the landlord " . . . " double the rent which he should 
otherwise have paid, to be levied, sued for and recovered 
at the same time and in the same manner as the single 
rent, and such double rent shall be continued to be paid 
during all the time such tenant shall continue in posses^ 
sion as aforesaid." The trial court directed a verdict in 
favor of the plaintifl for $95, being double rent for the 
nineteen days that defendant remained in the premises* 
The general term affirmed the judgment (reported 18 
Misc. S 56) and defendant appealed. 

Held, that the direction of a verdict was erroneous* 
The statute of the State is substantially a re-enactment of 
the English statute (11 George III. c. 19, § 18), and relates 
only to a tenancy where the term is indefinite, and the 
tenant has the right and seeks by notice to terminate the 
tenancy. Sections 7, 8 and 9 of our statute relate ta 
tenancies at will or by sufferance, showing the act was 
intended to apply to such tenancies only. Where the 
term is definitely fixed the tenancy expires ex vi termini^ 
and the giving of notice to quit is a work of supereroga* 
tion which furnishes no rights and creates no liabilities. 
It is clear, therefore, that the defendant is. in no event 
liable for double rent under the statute. 

The rule undoubtedly is that where a tenant holds 
over and continues in possession after the expiration of 
his term the landlord ordinarily has an election of 
remedies. He may treat the tenant as a trespasser by 
instituting proceedings to eject him ; or he may hold him 
as tenant on the terms of the original demise (see Oussani 
V, Thompson.* The landlord, not having chosen the 
former remedy, ought to have declared on the new agree- 

 Reported, ante, p. 373. 
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ment created by the tenant's conduct and the landlord's 
election, or alleged the facts leaving such new tenancy to 
be implied, in which case the rent, if any, recoverable 
would be $75, the monthly rent reserved in the original 
lease. The landlord adopted neither of these courses. 

We are aware that ordinarily a holding over by reason 
of sickness is not a defense to such an action for rent as 
under the original demise. Haynes v, Aldrich, 133 N. F. 
287, S. C.,45 St, R, 243 ; Herter v. Mullen.* But here the 
defendant was prevented by the act of the law from mov- 
ing out, and if he became liable for anything it was at 
most for the use and occupation of the premises for the 
time he actually occupied them, and as liability to this 
extent is conceded by the tenant we are relieved from an 
expression of opinion upon the precise extent of the 
liability. 

The theory upon which overholding tenants are held 
to have renewed their tenancies at the option of the land- 
lord is that they cannot allege their own wrongdoing in 
defense. There is no room for the application of this doc- 
trine here, because the defendant relies upon grounds 
essentially different, to wit, obedience to the health laws 
of the State, and regulations made under them — a defense 
at once substantial and meritorious. The tenant did not 
have the option of moving. He was not a free agent, but 
was coerced by legal authority to remain. The Board of 
Health, by virtue of its plenary power of regulating con- 
tagious diseases, had taken possession of the premises, 
which were thereby placed for all practical purposes in the 
custody of the law until after the fumigation and disinfec- 
tion on May 18, 1896, and as soon as the law permitted, 
the tenant vacated the premises, and the landlord regained 
possession. The defendant could do no more. True, the 
tenant was under covenant to move on May i ; but the 
rule is that if A covenants to do a thing which is lawful^ 
and an act of Parliament comes in and hinders him from 



* Reported, ante, p. 340. 



NEW YORK ANNOTATED CASES. 381 



Regan v, Fosdick. 



doing It, the covenant is repealed. See Brewster v. Kitchen,. 
I Salk, 198 ; Corporation, etc., v. Mayor, 5 Cow. 538. 
This is because the covenantor is excused from perform- 
ance by act of the law ; for it would be seemingly 
absurd to require one to do that which the law forbids his 
doing. See Jones v. Judd, 4 N, K 411; Lorillard v. 
Clyde, 142 Id. at p. 462; s. C, 59 St. R. 781; Heine v. 
Meyer, 61 -A^. F. 171 ; Wolfe v, Howes, 20 Id. at p. 201. 

It is the province of the legislature to determine what 
is best for the public good, and to provide for it by proper 
enactments. Usually either by general law or by munici- 
pal charters very extensive powers are conferred upon 
local boards of health, under which, when acting in good 
faith, they may justify themselves in taking possession of,, 
purifying, or even destroying, the buildings or other prop- 
erty of the citizen when the public health or comfort de- 
mands such strong measures. See Van Wormer v. Mayor 
of Albany, 15 Wend. 262; Coe v. Schultz, 47 Barb. 64; 
Metropolitan Board of Health v. Heister, 37 N. V. 661 ;' 
Matter of Ryers, 72 N. F. 7 ; Buffalo East Side R. R. Co. 
V. Buffalo St. R. R. Co., iii Id. 132, at p. 140; S. C, 19 
St. R. 574: Health Dep't v. Rector, etc., 145 N. Y. 43 ; 
S. c, I N. Y. Ann. Cas. 241 ; 64 St. R. 507. 

Under the comprehensive provisions of the Consolida- 
tion Act (Z. 1882, c. 416 §§ 552 ,555),* the Board of Health 

* See, also, the provisions of the Public Health Law {L. 1893, c. 
661, § 24), that local boards of health " shall require the isolation of 
all persons and things infected with or exposed to such (contagious 
and infectious) diseases, and . . . shall prohibit and prevent all 
intercourse and communication with or use of infected premises, 
places and things, and require, and if necessary, provide the means 
for the thorough purification and cleansing of the same before gen- 
eral intercourse with the same or use thereof shall be allowed." 

In Matter of Smith (146 A^. K. 68), it was held in habeas corpus 
proceedings that the health commissioner of Brooklyn had no power 
under this act, or under the provisions of the city charter, to compel 
the vaccination of every citizen of the city of Brooklyn, and to quar- 
antine anyone who refused ; that the person quarantined must have 
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of the city of New York had the power not only to pre- 
vent the removal of the defendant's sick child from the 
demised premises, but to forbid any person other than 
physicians nurses and messengers to enter thereon if in 
its judgment such prohibition was essential to the security 
of the public health. 

The severe penalties provided by the Penal Code, 
§§ 39^> 397* might have been imposed upon the defend- 
ant if he had violated the order of the Board of Health, 
and he very properly yielded obedience to it. Per- 
sistence would have been useless as well as criminal. 
The claim that such obedience entitles the landlord to 
treat the defendant as a tenant for a new term finds no 
warrant in the law, and does not commend itself to judicial 
approval. See King v, Vantandillo, 4 Maule & Selw, 73 ; 
Boom V, City of Utica, 2 Barb, at p. 109 ; People v. Board 
of Health, 140 -A^. K i, 12 ; s. C, 55 St. R. 416; Matter 
of Smith, 146 AL Y. 68 ; S. C, 66 5/. R. 241 ; rev g 84 Hun, 
465 ; Pickett v. Bartlett, 107 N. Y. 277 ; S. C, 12 Si. R. 

36. 

While the lease in the present case does not contain 
any provision as to the possibility of the defendant or his 
family being afflicted with a contagious disease while on 
the premises, the contracting parties knew when they 
entered into the agreement that just what happened 
might occur, and they must be held to have contracted 
with reference to the laws of the State which regulate and 
control in such a contingency. If the Board of Health 
had not assumed control of the premises, and they had not 
passed, as it were, into the custody of the law, the doc- 
been either infected with, or actually exposed to, the disease of small- 
pox to give the commissioner jurisdiction to order the quarantine. 
See Smith V. Emery, 11 App. Div, 10, reversing a judgment against 
the health commissioner for damages for false imprisonment by a 
quarantine for refusal to submit to vaccination. 

See editorial \x\ N. Y. Law Journal, March 8, 1897, on Compul- 
sory Vaccination and Christian Science. 
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trine laid down in Haynes v. Aldrich and Hertcr v. Mullen 
i^suprd) might be applied. 

Opinion by McAdam, J.; Daly, P. J., and Bischoff, 
J,, concur. 

Judgment reversed, and new trial ordered. 

Arthur E. Walradt {Joseph M. Keating^ of counsel) for 
the defendant, appellant. 

William H. Knox^ for plaintiff, respondent. 



MUNDT V. GLOKNER. 



Supreme Courts First Department ^ Appellate Term; 

March, 1897. 

I. Abatement of action : death; action for n^gl^enceJ] Where the 
father of one whose death has been caused by defendant's neg-« 
ligence is the sole next of kin entitled under the statute of 
distributions to the entire recovery for such negligence, the 
right of action does not survive the death of the father, and 
hence an action begun by the father as administrator of his de- 
ceased son cannot be continued by an administrator de bonis 
non,* 

a. The same ; defense of abatement ; order of revival.^ The objec- 
tion that a cause of action does not survive the plaintiff's death 
may be taken at the trial, notwithstanding an order reviving 
the action was entered on consent of the defendant's Jattor- 
neys.f 

* See Note on Abatement by Death after Verdict, ante, p. 310: 
t In Roberts v, Marsen (23 Hun, 486) it was held that where, 
after the death of the sole defendant in replevin, his administrator 
was substituted as defendant by stipulation of the attorneys of the 
parties, and the parties thereafter appeared in court and proceeded 
with the trial, it was too late for the plaintiff to apply for leave to 
-discontinue the action upon the ground that it had abated by the 
death of defendant. 
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3. Attorney ; authority ; stipulation reviving action. \ The attor- 
ney for a party has no power as such to stipulate for revival of 
an action which has abated by death and is incapable of re- 
vival,* 

Motion to dismiss complaint at the opening of the trial 
before the court and jury. 

Action by Sigmund M. Mundt, as administrator de 
bonis non of Martin M. Mundt, deceased, against Gertrude 
Glokner for negligence causing death. 

On June 25, 1892, Martin M. Mundt applied to the clerk 
in charge of the defendant's drug store, No. 2285 Eighth 
Avenue, New York City, for ten grains of quinine, and re- 
ceived from him a package labeled '' quinine." The said 
Mundt shortly thereafter swallowed the contents, and died 
the following morning, and it was ascertained that the 
package contained morphine, a dangerous drug. Death 
was undoubtedly caused by the negligence of the defend- 
ant's servant. The defendant, without questioning her 
'liability for the wrong, raises the point that the cause of 
action never passed to the plaintiff as administrator de 
bonis non of the deceased. It appears that the intestate 
was of full age and unmarried, and left him surviving his 
father, Edward M. Mundt, two brothers and three sisters. 
Letters of administration were issued to the father, Octo- 
ber 5, 1892, and he, in his representative capacity, brought 
the action. He died after suit brought, and letters of ad- 
ministration de bonis non of the estate of the deceased son 
were issued September 25, 1896, to the plaintiff, one of 
the brothers of said son, and the action was thereafter 
continued by order of the court in the present plaintiff's 
name. The defendant, by special defense, in the nature of 
a plea puis darrein continuance^ objects to the plaintiff's 
right to maintain the action. Did the cause of action sur- 

* See Note on Parol Stipulations in a Pending Cause, 2 A*. K 
Ann, Cat, 86. 
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Vive the death of the father ? or did the action abate on 
his death, so as to prevent plaintiff from continuing it ? 
And does the order allowing such continuance estop the 
defendant from insisting on her special plea ? The deci- 
sion of the motion to dismiss depends upon the answers 
to these questions. " Actions for damages by reason of 
injuries resulting in death were unknown to the common 
law, and are founded wholly upon the statute. The cause 
of action is no part of the assets of the estate of the de- 
ceased. The statutory liability has no existence in his 
lifetime and accrues only by reason of his death. . . . 
The damages are not general assets in the hands of the 
executor or administrator and subject to their control, but 
are exclusively for the benefit of the decedent's husband 
or wife and next of kin. The claim before suit cannot be 
barred or released except by some person who has author- 
ity to bring the action at the time, and who, in a legal 
sense, represents the cause of action." Stuber v. McEntee, 
142 N. F. 200, 203. The action not being for a wrong to 
the " property " rights or interests of the father (2 R. S. 
ed, of 1836, p. 365, § i), conferred no right upon his estate 
(Wade V. Kalbfleisch, 58 iV. K at p. 287), so that any right 
of action he acquired ceased with his death. No right of 
action for damages existed at common law against a per- 
son who, by his wrongful act or default, had caused the 
death of another. Whitford v, Panama R. R. Co., 23 N^ 
Y. 468. The common law maxim actio personalis moritur 
cum persona controlled. Hollenbeck v. Berkshire R. R. 
Co., 9 Cusk, 478. The present right of action is purely 
of statutory creation. The statute gives but one right of 
action, and where the person to be benefited by it dies, 
and there is, as in this case, no survivorship in respect to 
it, the right of action terminates. This is not a case 
where the right to participate in a recovery accrues to 
several next of kin as a class, for in that event the action 
would not abate by the death of one of them. The effect 
would simply be to reduce the number of persons entitled 
Vol. III.— 25 
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to share in the recovery. If the beneficial right had been 
one which had inured to the estate of the plaintiff's intes- 
tate it might have been enforced by the successor in 
office of the father, the first administrator appointed (2 
R. S. ed. of 1836, p. 52, § 14) ; but the right inured to the 
father in his representative capacity, ** for the violation of 
a right appertaining to him and not to the intestate.'* 
Smith V, Met. St. Ry., 15 Misc, 158; Wooden v. Western 
N. Y. & P. R. R. Co., 126 N. Y. at p. 15. 

At the time of the son's death his mother was dead, so 
that under the statute of distributions the entire recovery 
went to the father. Code Civ. Pro. § 2732, subd. 7. In 
order that there may be a recovery it is necessary that the 
statutory beneficiaries exist at the time the action is 
brought. Except so far as modified by statute, the com- 
mon law rule as to the effect of death on causes of action 
sounding in tort remains in full effect. The father had a 
complete cause of action, and, though the suit was nomin- 
ally in his name as administrator of his son, a recovery 
therein would have been his own exclusively. He could 
have compromised and discharged the cause of action upon 
any terms he was willing to accept, and no one could have 
called him to account for it. A discharge from any or all 
of the remaining next of kin would not have affected his 
action, for they had nothing upon which a release could 
operate. In Geraghty v. New (7 Afisc. 30), the mother 
brought suit for loss of services of her minor son, who had 
been injured by defendant's negligence. At the time of 
the accident the father was living. He died prior to the 
commencement of the action by the mother, and it was 
held that whatever cause of action accrued belonged to 
the father, and that the mother was properly nonsuited. 
The plaintiff in that case, like the plaintiff in this, sue* 
ceeded to nothing by the father's death. Here the action 
by the father abated upon his death, and there was no 
power to revive it. Hegerich v. Keddie, 99 -A^. K 258. 
The remaining next of kin for the reasons stated had no 
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right of action, and if on the father*s death (which occurred 
May 22, 1895) they supposed they had one which they 
might assert by suit, the statutory limitation (two years) 
had at that time barred it. Code Civ. Pro. % 1902. 

The objection that a cause of action does not survive 
may be taken at the trial, and the order reviving the 
action does not preclude the defendant from making that 
objection then and there. Arthur v. Griswold, 60 -A^. F, 
143 ; Evans v, Cleveland, 12 Hun, 140. The plaintiff 
claims that because the defendant's attorney consented to 
the order reviving the action the defendant cannot now 
dispute the plaintiff's right to prosecute, and cites Cox t/. 
N. Y. Central,]etc., R. R. Co., (63 N. Y. 414, 419) in support, 
of his contention. In that case a stipulation was given as 
a condition of granting a favor, to wit, putting the case 
over the term, and in consideration of this it was agreed 
that in case of the death of the plaintiff before final judg- 
ment the alleged cause of action should survive, and any 
verdict and judgment be regarded as if rendered in the 
lifetime of the plaintiff. The court said : " When the 
stipulation was given, there was an existing cause of 
action, but it was subject to the contingency that i^ would 
be defeated by the death of the plaintiff before trial. The 
stipulation was designed to save it in case the contingency 
happened. We are of opinion the defendant's counsel 
was authorized to make it, and that it is binding on the 
defendant." 

In the present case there was no existing right of 
action, and the consent was not given as a condition for 
obtaining a favor ; and the defendant's attorneys had no 
power to give the plaintiff a cause of action against their 
client when none in fact existed. The attorney has gen- 
erally by virtue of his retainer authority to do only those 
acts in or out of court necessary or incidental to the prose- 
cution, defense or management of the suit, and which 
affect the remedy only, and not the cause of action. He 
cannot waive substantial rights of the client without his 
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consent. The defendant's attorneys never assumed to 
concede that the plaintiff had any right of recovery, and 
merely assented to the entry of an order such as they 
supposed the court would have made if they had not 
consented ; and in a supplemental answer which they 
interposed by leave of the court pleaded the facts, and, as 
they lawfully might, took the specific objection that the 
plaintiff had no right of action whatever. Where supple- 
mental pleadings are not allowed by order of the court so 
as to permit of the objection now made, the order con* 
tinuing the action in the name of an executor or adminis* 
trator may conclude the defendant as to the death of the 
party and the representative character of his successor* 
Isham V. Davison, 3 Supm. Ct,{T. & C), 745 ; Underbill v. 
Crawford, 18 Haw. Pr, 112 ; Smith v. Zalinski, 94 N. Y. 
5 19 ; Gibson v, Nat. Park Bank, 98 Id, 87, 97. But no case 
has gone so far as to hold that such an order precludes a 
defendant from objecting that the right of action has 
abated by the death of the original plaintiff, was incapable 
of revival, and did not and could not pass to the substi- 
tuted plaintiff under the order of revival, though regular 
in form and sufficient to operate in a case where the title 
to the subject matter was capable of being conferred upon 
another by act of the parties or by operation of law. The 
objection to the plaintiff's right to maintain the action is 
well taken, and the complaint must be dismissed, with 
costs. 

Opinion by McAdam, J. 

Judgment dismissing complaint with costs. 

Alfred and Charles Sieckler, for the plaintiff. 

Marshall B. Clarke {Carter ^ Hughes & Dwight, attor* 
neys), for the defendant. 
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ROSE V. CHADWICK. 

Supreme Court, Fourth Department, Appellate Division ; 

October, 1896. 

Pleading ; complaint against directors ; failure to file annual re- 
port ; juclgment.l Under the Stock Corporation Law (Z. 
1892, c. 688, § 30) providing that the directors shall be liable 
for the debts of a corporation upon failure to file its annual re- 
port, it is not necessary in an action by a creditor against such 
directors to allege or prove that the plaintiff has recovered a 
judgment for the debt against the corporation or that an exe- 
cution thereon has been returned unsatisfied.* 

Appeal by the plaintiff, Simon E. Rose, from a judg- 
ment of the Supreme Court in favor of the defendants, 
George W. Chadwick and George W. Lynn, upon the dis- 
missal of the complaint directed by the court after a trial 
before the court without a jury at a Trial Term of the 
Supreme Court, Oneida County, and also from an order 
directing that the complaint be dismissed. 

This action was brought by a creditor of the Chadwick 
Leather Company, a business corporation organized under 
the laws of this State, against the directors thereof to re- 
cover his debt of them on the ground that they had failed 
to file annual reports in January, 1894, and in January, 
1895, as required by the 30th section of the Stock Cor- 
poration Law (Laws of 1892, chap. 688). Two of the de- 
fendants answered and admitted that the reports had not 
been filed, and alleged that the claim of the plaintiff had 
been fully paid. When the case was moved for trial the 
complaint was dismissed on the ground that it was not 
alleged therein that the plaintiff had recovered a judg- 

* See note following this case on Primary Liability of Direct 
tors and Stockholders. 
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ment for the debt against the corporation and that an 
execution thereon had been returned unsatisfied. 

Held^ error. The recovery of a judgment and the re- 
turn of an execution are not conditions precedent to the 
right of a creditor to recover from the directors of the 
corporation for faih'ng to file reports. Miller v. White, 50 
N. K 1 37- 141 ; Rorke v. Thomas, 56 Id. 559-565 ; Green 
V. Easton, 74 Hun^ 329 ; State Bank of Rock Valley v. 
Andrews, 2 Misc, 394 ; Strauss v. Trotter, 6 Id, 77, 

The case of National Bank of Auburn v. Dillingham 
(147 N, Y. 603), arose under the 24th section of the Stock 
Corporation Law, imposing a liability upon directors for 
creating an indebtedness not secured by mortgage in ex- 
cess of the amount of its paid up capital stock, and is not 
in point. 

Opinion by FOLLETT, J. All concur. 

Judgment and order reversed and a new trial ordered,, 
with costs to abide the event. 

T. H, Ferris^ for the plaintiff, appellant. 

//. Z>. Pitcher^ for the defendants, respondents. 



Note on Primary Liability of Directors and Stock- 
holders. 

In general^ From an inspection of the decisions here- 
after cited it will be seen that it is impossible to harmonize 
the various judicial utterances of the courts of this State, in 
determining the primary liability of directors and stock- 
holders of a corporation, for the debts created by the 
corporation, under the various statutes making the di- 
rectors or stockholders liable for such debts, because 
of the acts or omissions of the corporation, or its officers,, 
which are prohibited or made a legal duty by the statutes 
in question. The principal point of divergence is upon the 
question whether, under certain statutes, the liability at- 
taches to the directors or stockholders immediately upon 
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the commission of some proiiibited act or neglect of some 
legal duty, or whetlier the creditor must first seek his rem- 
edy against the corporation, and can only hold tlie directors 
or stockholders liable after having exhausted that remedy, 
by the recovery of a judgment, and the return of an execu- 
tion unsatisfied, against the corporation. In determining 
this question it should be noted that there appears to be 
some distinction drawn in the statute between the liability 
of a director or other officer and that of a mere stockholder. 
The Stock Corporation Law, § 55, as amended by Z. 1892, 
c. 688, contains important limitations on the liability of 
stockholders but says nothing about directors or officers. 
This section reads as follows : 

" No action shall be brought against a stockholder for 
any debt of the corporation until judgment therefor has 
been recovered against the corporation, and an execution 
thereon has been returned unsatisfied in whole or in part, 
and the amount due on such execution shall be the amount 
recoverable with costs against the stockholder. No stock- 
holder siiall be personally liable for any debt of the corpor- 
ation not payable within two years from the time it is con- 
tracted, nor unless an action for its collection shall be 
brougiit against the corporation within two years from the 
time it is contracted, nor unless an action for its collection 
shall be brought against the corporation within two years 
after the debt becomes due ; and no action shall be brought 
against a stockholder after he shall have ceased to be a 
stockholder, for any debt of the corporation, unless brought 
within two vears from the time he shall have ceased to be a 
stockholder." 

While this section, in terms, applies only to stockholders, 
it would seem, from a remark of the court in National Bank 
of Auburn v. Dillingham (147 N. F. 603, 612), that the term 
stockholder included, for some purposes, at least, the officers 
also of the corporation. It is there said : " The general 
policy of the law in this respect is expressed in the fifty-fifth 
section of the Stock Corporation Law, which provides, etc. . . 
The directors are, of course, stockholders, and it is rea- 
sonable to assume that it was not intended to charge them 
with personal liability on any other conditions than apply to 
all the members of the corporation." Citing Thompson on 
Corp. vol. 3, § 4327, Handy ik Draper, 89 N. Y. 334. 

In the last mentioned case it was held that under the 
manufacturing corporation act of 1848, §§ 10, 24, it was a 
condition precedent to maintaining an action against a stock- 
holder of a corporation to enforce the liability to creditors 
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imposed by said act that the creditor sliould lirst obtain 
jiKigmetit upon his claim against the company, and that an 
execution should have been issued thereon and returned 
unsatisfied. It was furtlier held tiiere that the statute of 
limitations did not begin to run in favor of the stockholder 
until after the return of an execution against the corpora- 
tion. 

Nearly ail the manufacturing act of 1848 has been re- 
pealed, and what remains has been modified and changed, as 
it appears in various parts of the present general corpora- 
tion laws. 

The various provisions of the Stock Corporation Law 
obviously all apply to all stock corporations, unless specially 
excepted, but it will be seen that the wording of the various 
sections creating liabilities for different violations is not the 
same, even leaving out of consideration those portions which 
specify the prohibited acts. The different sections have 
been therefore, quoted, when necessary, or their general 
provisions given when possible, and the decisions referring 
to them have been grouped under each section. 

See Drew v, Longwell, i N. Y, Ann. Cos. 67, as to liabil- 
ity of directors of a corporation for fees of an attorney in 
proceedings to dissolve the corporation. 

Non-payment of capital stock.\ ** The stock holders of every 
stock corporation shall, jointly and severally, be personally 
liable to its creditors, to an amount equal to the amount of 
the stock held by them respectively, for every debt of the 
corporation, until the whole amount of its capital stock 
issued and outstanding at the time such debt was incurred 
shall have been fully paid." Stock Corporation Law, § 54, 
as amended by Z. 1892, c. 688. 

In National Bank of Auburn v, Dillingham (147 N", K. 
603), it is said at page 608 : " It should be observed that 
the liability in that case (where debts are created before the 
capital stock is paid in) is treated as that of partners, and 
that the statute continues and preserves that liability, not- 
withstanding the creation of the corporation, until the 
capital stock is paid in. That is the theory upon which 
primary liability in that class of cases rests." Citing Corn- 
ing V. McCullough, I N, K. 47 ; Rogers v. Decker, 131 
Id, 490. 

See Herbert z/. Duryea, i N, Y. Ann, Cas. 319 and notes, 
as to stockholder's liabilitv for failure to file certificate of 
payment in of capital stock. 

Creating debts in excess of capital stock.'\ The Stock Cor- 
poration Law, § 24, as amended by Z. 1892, c. 688, provides: 
** No stock corporation, except a monied corporation, shall 
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create any debt, if thereby its total indebtedness not secured 
by mortgage shall exceed the amount of its paid-up capital 
stock, and the directors creating or consenting to the crea- 
tion of any sucii debts shall be personally liable therefor to 
the creditors of the corporation. If bonds or other obliga- 
tions of the corporation secured by mortgage, are issued in 
excess of the amount autiiorized by law [see § 2 Stock 
Corporation Law, as to limitation of mortgage and bonded 
indebtedness] or in violation of law, the directors voting for 
such over-issue, or unlawful issue, shall be personally liable 
to the holders of the bonds or other obligations illegally 
issued for the amount held by them, and to all persons 
sustciiniiig damage by such illegal issues for any damages 
caused thereby." 

See National Bank of Auburn v. Dillingham, 147 TV^. V. 
€03, cited in the cases arising out of a failure to make an 
annual report. It was there decided unequivocally that the 
liability under this section was secondary, and that it was 
necessary to allege and prove a former recovery against the 
corporation and the return of an execution unsatisfied, 
before the liability attached to the directors. 

Illegal dividends.^ Section 23 of the Stock Corporation 
Law, as amended by Z. 1892, c. 688, reads as follows : 
** Tlie directors of a stock corporation shall not make divi- 
dends, except from the surplus profits arising from the bus- 
iness of such corporation ; nor divide, withdraw, or in any 
way pay to the stockholders, or any of them, any part of the 
capital of such corporation, or reduce its capital stock, except 
as authorized by law. In case of any violation of the provi- 
sions of this section, the directors under whose administration 
the same may have happened, except those who may have 
caused their dissent therefrom to be entered at large upon 
the minutes of such directors at the time, or were not pre- 
sent when the same happened, shall jointly and severally be 
liable to such corporation and to the creditors thereof to the 
full amount of the capital of such corporation so divided, 
"withdrawn, paid out or reduced. But this section shall not 
prevent a division and distribution of the assets of any 
such corporation remaining after the payment of all its 
-debts and liabilities upon the dissolution of such corpora- 
tion or at the expiration of its charter." 

See Penal Code, §§ 594, 614, subd. 7, as amended by Z. 
1892, c. 692, making it a misdemeanor to declare unauthor- 
ized dividends, and Code Civ. Pro. § 1781, subds. 3, 4, pro- 
viding for suspension of such directors. 

Where the surplus of a banking corporation properly 
applicable to a dividend is without doubt ample for the 
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purpose, and the directors or a majority of them, acting in 
bad faith and without reasonable cause, refuse to declare a 
dividend, the courts will interpose in favor of those stock- 
holders who would otherwise be without remedy. Hiscock 
V. Lacy, 9 Afisc, 578. A State court has jurisdiction to com- 
pel a national bank to declare a dividend. Id. 

Failure to file annual report] The Stock Corporation 
Law, § 30, as amended by Z. 1892, chaps. 2, 688, provides for 
making the annual report of the corporation and also con- 
tains the following provision: "If such report is not sa 
made and filed, all the directors of the corporation shall 
jointly and severally be personally liable for all the debts 
of the corporation then existing, and for all contracted be- 
fore such report shall be made. No director shall be liable 
for the failure to make and file such report if he shall file 
with the secretary of state, within thirty days after the first 
day of February, or the first day of May, as the case may 
be, a verified certificate, stating that he has endeavored to 
have such report made and filed, but that the officers or a 
majority of the directors have refused and neglected to make 
and file the same, and shall append to such certificate a re- 
port containing the items required to be stated in such an- 
nual report, so far as they are within his knowledge or are 
obtainable from sources of information open to him, and 
verified by him to be true to the best of his knowledge, in- 
formation and belief." 

In Camp Manufacturing Co. v, Harriman, (18 Mist. 619)^ 
Mr. Justice Russell, at the New York special term, (December^ 
1896), announced a doctrine contra to that of the case in the 
text, and based his decision mainly on the authority of 
National Bank of Auburn %\ Dillingham, 147 N. Y. 603. 

The last mentioned case arose under § 24 of the Stock 
C )rporation Law, prohibiting unauthorized debts and over- 
issue of bonds. The complaint did not allege the recovery 
of a judgment against the corporation, and the defendant 
demurred. The court in sustaining the demurrer said that 
the contention of the plaintiff was that the liability of 
directors under this provision was primary and analogous 
to that of stockholders for debts created before the capital 
stock was paid in. The court distinguishes the two provis- 
ions and remarks that the liability before the corporation 
is actually and completely formed by the payment in of the 
capital stock is treated as that of partners, notwithstanding 
the creation of the corporation, and cites Corning e^. McCul- 
lough, {i N, y, 47), and Rover v. Decker, (131 Id. 490), as 
autiiorities for that doctrine. The court then continues ; 
*A different kind of liability, however, arises when the 
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obligation of the members of the corporation is determined 
by the perfect creation of an artificial person, capable in 
law of acting and contracting for itself. The primary or 
common law liability of persons associated together in some 
enterprise as partners is terminated, and the liability of the 
trustees rests wholly upon the statute which creates the lia- 
bility, in the nature of a penalty, for disobedience of its com- 
mands. The neglect of the trustees to file the report re- 
quired by the statute, or the making of a false report, illus* 
trates the nature of this peculiar liability. While it may 
not have all the characteristics of a penalty, as that term ia 
commonly understood, yet the liability is a pure creation 
of the statute, has no foundation in contract nor any exist- 
ence at common law.*' The court then declares that the 
liability of the directors under that section (§ 24), is second- 
ary, to be resorted to only after the remedies against the 
corporation itself have been exhausted. 

An examination of the authorities cited in Rose v, Chad- 
wick, reported in the text, for the doctrine there announced 
shows that only one case actually decided the precise ques- 
tion there involved. 

In Miller v. White, (50 N. Y. 137), it was held that trus- 
tees of a manufacturing corporation were neither parties 
nor privies to a judgment against the corporation, and in an 
action against them to enforce their personal liability for 
failure to file an annual report, proof of recovery of a judg- 
ment against the corporation was neither conclusive nor 
prima facie ^vidtnc^ of the debt. But see Allen z/. Clark^ 
108 N. Y. 269, where Miller v. White is distinguished. See 
also Esmond V. Bullard, 16 ffun^ 65. 

In Rorke v. Thomas (56 N. Y, 559), a judgment had al- 
ready been recovered against the corporation, but the ques- 
tion of whether or not it should have been pleaded did not 
arise. The court there held, however, that the directors 
could not be held liable for the costs of the action against 
the corporation. 

In Green v. Easton (74 Ifun, 329), the general term of 
the third department declared without reservation, that 
under the provision holding directors liable for the debts of 
the corporation for a failure to file an annual report, it was 
not necessary to recover a judgment against the corporation 
before bringing an action against the directors. But as a 
matter of fact, the record shows that a judgment had been 
previously recovered against the corporation in that case. 

In State Bank of Rock Valley v. Andrews (2 Misc. 394)^ 
the charter of the corporation provided that " every director 
shall be personally liable for all debts incurred by the cor- 
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poration during his administration, to an amount not exceed- 
ing $5,000," and it was held that a recovery against the cor- 
poration was unnecessary to hold the directors liable. 

In Strauss v. Trotter (6 Misc, 77), the question arose 
under the membership corporation law (Z. 1875, c. 267, §8). 
See in/ra. 

It will also be observed that the court in Rose v. Chad- 
wick, in the text, holds tiiat the case of National Bank of 
Auburn r. Dillingham (sufira)f is not in point under § 30, 
while Mr. Justice Russell declares that it is a controlling 
authority under that section. 

An action under Z. 1848, c, 40, § 12, to recover a debt 
of a corporation from the directors for a failure to file an 
annual report, is an action ex delicto and abates at the death 
of such director, (Carr v. Rislier, 119 N, Y. 117), unless 
judgment has already been entered in the action, in which 
case the cause of action survives, although an appeal is 
taken. Id. 

In Gold IK Clyne (134 N, Y. 262), it was held that where 
the charter of the corporation expired before an installment 
became due upon an executory contract, the directors 
could not be held liable for that debt because of a failure to 
file an annual report, under Z. 1875, c. 611, § 10. 

Where a director before the time to make the annual re- 
port had ceased to be a stockholder, and by operation of law 
had for that reason ceased to be a director, — Ae/d, that he 
could not be held liable for the debts of the corporation 
under the statute. Chemical Nat. Bk. v. Col well, 132 iV. K. 
250. But see provision of present law (supra). 

Failure to file an annual report within the statutory time 
•does not render the officers of a corporation liable for its 
debts where a report is filed before any claim accrues 
against the corporation. Witherow v. Slay back, 11 Afi'sc. 
526. 

See also Victory Webb Co. v. Bucher, 26 Ifun, 48 ; aff'd 07 

J\r, y. 651. 

jFa/se certificate or report\ The Stock Corporation Law, 
§ iiy as amended by Z. 1892, c. 688, provides: "If any 
certificate or report made, or public notice given, by the 
officers or directors of a stock corporation shall be false in 
any material representation, the officers and directors 
signing the same shall jointly and severally be personally 
liable to any person who has become a creditor or stock- 
holder of the corporation upon the faith of any such certifi- 
cate, report, notice, or any material representation therein, to 
the amount of the debt contracted upon the faith thereof, if 
not paid when due, or of the damage sustained by any pur-> 



NEW YORK ANNOTATED CASES. 39T 

Note on Primary Liability of Directors and Stockholders. 

chaser of or subscriber to its stock upon the faith thereof. 
The liability imposed by this section shall exist in all cases 
where the contents of any such certificate, report or notice, or 
of any material representation therein, shall have been com- 
municated either directly or indirectly to the person so 
becoming a creditor or stockholder, and he became such 
creditor or stockholder upon the faith thereof. No action 
can be maintained for a cause of action created by this sec- 
tion unless brought within two years from the time the cer- 
tificate, report or public notice shall have been made or 
given by the officers or directors of such corporation." 

No liability attaches to directors for debts of a corpora- 
tion because of the filing 6i a false report unless the report 
was filed before the credit was given to the corporation. 
Witherow v. Slay back, ii Misc, 526 ; Torbet v. Goodwin, 62 
Hun, 407. 

As to criminal liability for making false report, see Penal 
Code, § 611, as amended by Z. 1893, c. 692. 

Loans to stockholder s,\ The Stock Corporation Law, § 25, 
asamended byZ. 1892, c. 688, provides : " No loan of moneys, 
shall be made by any stock corporation, except a monied 
corporation, or by any officer thereof, out of its funds to any 
stockholder therein, nor shall any such corporation or officer 
discount any note or other evidence of debt, or receive the 
same in paymentof any installment or any part thereof due or 
to become due on any stock in such corporation, or receive or 
discount any note or other evidence of debt, to enable any 
stockholder to withdraw any part of the money paid in by 
him on his stock. In case of the violation of any provision 
of this section, the officers or directors making such loan, 
assenting thereto, or receiving or discounting such notes or 
other evidences of debt, shall, jointly and severally, be per- 
sonally liable to the extent of such loan and interest, for all 
the debts of the' corporation contracted before the repay- 
ment of the sum loaned, and to the full amount of the notes 
or other evidences of debt so received or discounted with 
interest from the time such liability accrued." 

Where a loan has been made in contravention of this sec- 
tion the corporation can recover it back from the stock- 
holder to whom it is made, in a-n action for conversion. A. 
C. Nellis Co. V. Nellis, 62 HuHy 63. 

To create a liability under this section there must be "a 
loan of money " both in law and in fact, that is, an actual 
loan of money in such form as to create an indebtedness and 
an absolute liability for its repayment by the borrower.. 
Thus, where a corporation agreed to pay to one of its stock- 
holders 1,000 shares of its stock for a certain patent, but 
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before the transaction was completed it became necessary 
for the stockholder to have $5,000 to perfect his title to the 
patents, and it was thereupon agreed, and the treasurer was 
directed to pay to the stockholder said sum and hold as 
security $10,000 in tiie stock of the company to be delivered 
to the stockholder upon payment of the sum mentioned, — keld^ 
that this transaction was not prohibited by the statute. Bil- 
lings V, Trask, 30 Hun^ 314. 

It seems that an action under this section cannot be 
maintained by a receiver appointed in a creditor's suit. /</. 

See Penal Code, § 594, subds. 3, 4, as amended by Z. 
1892, c. 692, making certain violations of this section pun- 
ishable. 

Transfers in contemplation of insolvency^ ete.'\ The Stock 
Corporation Law, § 48, as amended by L, 1892, c. 688, 
contains certain prohibitions against transfers of property, 
etc., of the corporation to officers or stockholders, after fail- 
ing to pay any of its obligations when due, or making any 
transfer of property in contemptation of insolvency, and also 
prohibits any corporation subject to the banking laws of 
the State from making conveyances, assignments, etc., of 
any property of the value of one thousand dollars or more, 
without a resolution of the board of directors, and provides 
that, ** every director or officer of a corporation who shall 
violate or be concerned in violating any provision of this 
section, sliall be personally liable to the creditors and stock- 
holders of the corporation of which he shall be a director 
or an officer to the full extent of any loss they may respec- 
tively sustain by such violation." 

It is not a violation of this section for the corporation 
merely to permit one of its lawful creditors to obtain a 
judgment cigainst it in the regular course. Fiench v, 
Andrews, 145 JV. V. 441 ; Milbank z/. Riesthal, 82 Hun, 537 ; 
Robertson v, Ongley Electric Co., 82 /^. 585. 

See Vanderpoel v. Gorman, 140 JV. Y, 562, as to making 
general assignment for benefit of creditors. 

As to stay of proceedings in actions collusively brought, 
see Stock Corp. Law, § 28, as amended Z. 1892, c. 687. 

Refusal to exhibit stock-book to stockholder^ The Stock 
Corporation Law, § 29, as amended by Z. 1892, c. 688, 
provides what books shall be kept by a corporation, and 
among other things requires a book containing the names 
of the stockholders alphabetically arranged, and further 
provides for a penalty of fifty dollars to be recovered 
against any officer or agent of a corporation who fails to 
keep such a book or infringes the provision that '^ the stock- 
book of every such corporation shall be open daily, during 
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business iiours, for the inspection of its stockholders and 
judp:ment creditors, who may make extracts therefrom." 

See Penal Code (§ 6ii, subd. 4), as amended by Z. 1893, 
c. 692, making violations of certain provisions of this 
section punishable criminally. 

A stockholder has the right under this section to inspect 
the book during business hours, with his attorney or other 
person having the requisite knowledge to obtain for him the 
information to which he is entitled. People ex rel. Clason, 
V. Nassau Ferry Go., Z6 Hun, 128. 

An officer of the corporation who submits the books for 
inspection but refuses to allow the stockholder to make ex- 
tracts therefrom, subjects himself to the penalty of the stat- 
ute. Cortheal v, Bonner^ 5 N. Y. 562. 

When contempt proceedings will lie against the officers 
for failure to obey an order of the court under this section, 
see Fenlon v. Dempsey, 50 Jfutiy 131. 

As to sufficiency of complaint in an action to recover the 
penalty under this section, see Levyz/. Co\\n,/^^\St.R, 278. As 
to what evidence will support the action, see Kelsey v. Pflan- 
der P. F. Co., 20 St, /^. 533. As to affidavits in mandamus 
proceedings, see Martin v. William J. Johnson Co., 133 JV, V, 
692 ; aff'g 62 Jfun, 557 : People ex reL Richmond v. Pacific 
Mail S. S. Co., 50 Barb, 217 ; Matter of Martin, 41 St. R, 
409 ; People v, Cromwell, 102 N, Y. 477. 

Wages of employes^ etc.] A few of these statutes affecting 
corporations provide by necessary implication that there can 
be no suit against the directors until after the creditor has 
exhausted his remedy against the corporation. Thus § 54 of 
the Stock Corporation Law, provides that the stockholders 
shall be jointly and severally liable for all debts owing to 
laborers, servants or employes, provided among other things, 
that the creditor "shall commence an action therefor within 
thirty days after the return of an execution unsatisfied 
against the corporation,*' and provided also that such em- 
ploye, etc., "shall give notice in writing within thirty days 
after the termination of such services that he intends to hold 
him liable." 

There is also a similar provision in the law applicable 
exclusively to railroad corporations. Z. 1875, c. 392, § 8. 

See Note on Statutory Provisions for the Protection of 
Claims for Wages, etc., a«/<r, page 7. 

Membership corporations \ In Strauss v. Trotter, 6 il//>r. 
77 (N. Y. Com. PI., Gen'l. T., December, 1893), the point is 
squarely decided that a judgment against a membership 
corporation was not necessary to hold the trustees liable 
under Z. 1875, c. 267, § 8, which provided that: "The 
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trustees, directors or managers of any society or corporation 
oganized under the provisions of this act shall be jointly or 
severally liable for all debts due from said society or cor- 
poration contracted while they are trustees, provided said 
debts are payable one year from the time they shall have 
been contracted, and provided suit for the collection of the 
same shall be brought within one year after the debt shall 
become due and payable." The court there says, at page 
79 : ** The insufficiency of this defense, that no judgment 
has been obtained against the club, is so conclusively 
settled by adjudication as to render argument upon it not 
only superfluous but impertinent." Citing State Bank, etc., 
V. Andrews (supra) ; Merritt v. Goodrich, 2 Misc. 578 ; Rob- 
inson V. Fay, 19 Su/>p, 120 ; Rogers v. Decker, 131 iVl K 
490. 

But the Membership Corporation Law was amended by 
Z. 1895, c. 559, so that it now provides that it is necessary 
in order to hold a director liable for the debts of the cor- 
poration to first bring an action against the corporation. 
Membership Corporation Law, § ii. 
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Supreme Courts First Department, Appellate Term ; Feb- 
ruary ^ 1897. 

Carriers ; express companies ; n^ligence ; refusal to accept delivery 
after delay ; measure of damages.] Where an express company 
received a bicyle in Brooklyn to deliver to Sussex, in Canada* 
and through its negligence lost the duplicate paper, which was 
given to it for the purpose of passing the property through the 
Canadian custom house, in consequence of which there was a 
delay of two months, and after a claim had been presented for 
the property to the carrier it offered to return the property, 
which offer the plaintiff refused, on the ground that the bicycle 
was no longer of any use to her, — Held, under pleadings which 
claimed "damages for delay in delivery of bicycle and its loss,*" 
that a judgment for the value of the property should not be dis- 
turbed.* 



^  

 The courts have drawn a distinction in actions against com- 
mon carriers, between cases where there is an absolute failure to 
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Appeal from a judgment of the Justice of the Seventh 
District Court in favor of the plaintiff. 

The plaintiff, Annie Mitchell, a professional nurse, pur- 

deliver at the agreed destination, and those where damages are 
claimed for delay in delivery. 

Thus, in Blackstock v. N. Y. Lake Erie & W. R. R. Co., 20 N. 
Y, 48, the plaintiff shipped potatoes at Hornellsville on the defend- 
ant's road, to New York City, in June, and it was shown that the 
usual time for transportation between these points was from four to 
five days. Owing to a strike on the railroad the potatoes did not 
arrive at their destination until seventeen days after shipment, and 
in the meantime they had become practically worthless, and the 
court held that the plaintiff could recover full damages caused by 
the delay.' But see Geismer v. Lake Shore Ry. Co., 102 N, Y, 563, 
and Little v. Fargo, 43 Hun, 233, where it was held that a riotous 
resistance to the operation of defendant's road by former employes, 
engaged in a strike, and who defeated the efforts of the defendant's 
officers from procuring other employes, was a ^ood defense to an 
action for damages for delay. i 

In Leach z/. N. Y. New Haven & H. R. Ro Co., tg Hun, 377^ 
there was a delay of about twelve hours in the delivery of theatrical 
scenery, and the plaintiff was allowed to recover, as an element of 
damages, prospective advance sales of seats at a theatre where the 
scenery was to be used in giving a f>erformance. 

See also Condict v. Grand Trunk Ry. Co., 54 N. Y, 500, where 
goods were destroyed by fire during a delay caused by the defend- 
ant's negligence and it was held that the plaintiff could recover the 
full value of the goods, although the shipping receipt contained a 
clause exempting the carrier from liability caused by fire. 

In Wilbert v. N. Y. & Erie R. R. Co., 12 N. Y, 245, the general 
principle is laid down that it is the duty of a common carrier to 
transport property intrusted to him for carriage, within a reasonable 
time, and he is responsible for delays which are attributable to his 
fault or negligence. 

In Sprague v. N. Y. Central R. R. Co., 52 N, Y. 637, and 
Gibson v. Culver, 17 Wend. 305, it was held that the responsibility 
of a common carrier continued until actual delivery or notice to the 
consignee of the arrival of the goods at their destination. See also 
Hedges v. Hudson River R. R. Ca, 49 N. K.223; Zinnz/. New 
Jersey Steamboat Co.* 49 N. Y. 442. 

If the consignee be absent from the terminus of the carrier's 

Vol. III.— 26 
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chased a biqrcle for fifty dollars and delivered it to de- 
fendant's express company in Brooklyn, to be shipped to 
Sussex, New Brunswick, Canada, at the same time signing 

route, and have no agent there to whom notice can be given, and 
the goods are not called for within a reasonable time, the carrier 
may terminate his responsibility as such by depositing them in a 
warehouse. Northrup v, Syracuse & B. R. R. Co., 3 Abb. Ct. App. 
D€C. 386. 

In Ward v. N, Y. Central R. R. Co., 47 N, Y. 29, the court says, 
at page 32, as to the measure of damages for delay in deliveiy : 
" Where a carrier from mere negligence, from plain violation of 
duty, omits to transport merchandise beyond a reasonable time, and 
its market value falls in the meantime, the true rule of damages ic 
my judgment, both upon principle and authority, is the difference 
in its value at the time and place it ought to have been delivered 
and the time of its actual delivery. The rule is simple, and though 
it may sometimes operate harshly, easily applied." 

In Parsons z/. Hardy, 14 Wend, 21 5, it is said : " The plaintiff, as 
a common carrier, was responsible at all events for the final safety 
and delivery of the defendant's goods to them at Ithaca (the point 
to which they were shipped) ; nothing could exonerate him from 
that responsibility but the act of God or the public enemy." 

In that case the goods were shipped by canal and the canal 
froze up before the boat arrived at its destination. The consignee 
accepted them at a point some distance from Ithaca, and it was 
held that while he was not bound to accept them at a point other 
than that agreed upon, this acceptance by the consignee discharged 
the carrier from liability, and that the carrier could recover freight 
charges pro ianto to the point of actual delivery. 

See also Bowman v. Teall, 23 Wend. 306, where it was held 
that the acceptance of goods at a place different from that agreed 
upon did not relieve the carrier of liability for former acts, but the 
delivery only tended to mitigate the damages. The same principle 
is found in Withers v. New Jersey Steamboat Co., 48 Barb. 455 ; 
aff'd without opinion, 51 ^. K. 626. 

. In Scovill V, Griffiths, \2 N, K. 509, cited in the text, the general 
rule is stated that the mere omission of a common carrier to trans- 
port and deliver property to the consignee within a reasonable time 
does not necessarily render him liable for its value. But the court 
adds, at page 516: " If it had appeared in this case that the defend- 
ant, from gross negligence, evincing a disregard of his contract and 
ihe rights of the plaintiff, had carried the property by and on to 
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and delivering to the company, at its request, duplicate 
papers to enable the company to get the machine through 
the Canadian Custom House. This was on June 7, 1896. 
The bicycle was never delivered in Sussex, the company 
having mislaid the duplicate paper sent with the machine. 
Upon the plaintiff's arrival in Sussex, a week after the 
shipment, she made inquiries of the express company's 
agent there, who caused investigation to be instituted for 
the machine, and reported that it could not be found. It 
was subsequently traced to the defendant's office in Bos- 
ton, and an offer was made on August 7 to forward it to 
plaintiff, if she would fill out a declaration enclosed to her 
and send it to defendant at the latter city. No attention 
was paid to this request, a claim for the value of the bi- 
cycle having been made on her behalf on the previous 
July 29. The plaintiff intended the bicycle for her per- 
sonal use during her vacation in Sussex, which came to an 
end about the time that the offer was made to send the 
machine to her. It appeared from her testimony that the 
bicycle was of no use to her after leaving Sussex, her bus- 
iness being such that she could not use it, and that she 
was unable to hire a bicycle for use in Sussex or within 
forty miles of that place. 

Held, that the judgment should be afiirmed. Upon 
the evidence the justice gave judgment for the value of the 
bicycle. This was the proper measure of damages for the 

another port, and had, with actual knowledge of all the facts, kept 
it several weeks, I am not prepared to say the jury might not have 
found there was something more than omission, or that the evidence 
would not have sustained a verdict that the defendant was guilty of 
conversion, if rendered upon a proper charge from the court." And 
Chief Justice Gardner says in a concurring opinion, at page 518: 
" The owner is entitled to a full indemnity but not necessarily to the 
full value of the goods, where, as in this case, they have been offered 
to him and refused. If special circumstances exist . . . they 
might be shown and damages given accordingly." 

In that case there was an offer to deliver at the point where 
the carrier had agreed to deliver the goods. 
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non-deltvery of an article intrusted, as this was, to a com- 
mon carrier. The general rule, where goods are intrusted 
to a carrier and are not delivered according to his under- 
taking, is that the value of the goods is the measure of 
the damages. Angell on Carriers^ § 482 and cases cited; 
Harvey v. R. R. Co., 142 Mass, 421 ; Spring v. Haskell, 
4 Alletiy 112. In an action against a common carrier for 
failure to transport and deliver goods in accordance with 
his contract, the measure of damages is the value of the 
goods at the place of destination, at the time they should 
have been delivered pursuant to the contract and in the 
condition the carrier undertook to deliver them, less the 
price to be paid for his services. Sturgis v, Bissell, 46 N. K 
462. The appellant claims that the facts showed only a 
delay in delivery and that that was the cause of action as 
stated by the complaint, and invokes the rule that for non- 
delivery of the goods within a reasonable time the carrier 
is only responsible for the consequences of his breach of 
contract. Angell on Carrier Sy § 490. It is true that delay 
is not a conversion of the goods and that the carrier is 
only responsible for the damages sustained by his delay. 
Hutchinson on Carriers, § 775. If from mere negligence, 
or a plain violation of duty, the carrier neglects to deliver 
the goods within a reasonable time, the rule of damages is 
the difference in value of such goods at the time and place 
they ought to have been delivered and at the time of 
actual delivery. Sherman v. Hudson River R. R. Co., 64 
N, Y. 259. Where the goods are to serve some specific 
purpose, only the expense which the owner has been put 
to by being deprived of the use of his property during the 
time of the delay may be recovered. Hutchinson on 
Carriers, § 776. Upon these authorities the appellant 
claims that the only damages recoverable by the plaintiff 
for delay in delivering her bicycle would have been the 
costs of hiring another wheel, while waiting for the 
delivery of her own, and that the full value of the bicycle 
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was not recoverable, because a delivery of the bicycle was 
ultimately tendered or offered. 

In Scoville v. Griffiths {12 N, Y. 509), it was held that 
the mere omission of a common carrier to transport and 
deliver property to the consignee within a reasonable time 
does not necessarily render him liable for its value ; that 
the owner cannot, on the sole ground of unreasonable 
delay in the delivery of the property, refuse to receive it 
and recover against the carrier as for its conversion. In 
that case the plaintiff had shipped merchandise by a 
steamboat line between New York and Troy, the goods 
being consigned to Albany. For some cause they were 
detained in Troy about six weeks, and the defendant, dur- 
ing that time, made no effort to send them to their destin- 
ation. There was no evidence of deterioration in condi- 
tion or depreciation in value during this time, and it was 
held that for the mere delay plaintiff was not entitled to 
recover the full value of the property. It was said, how- 
ever, that there was no evidence that the plaintiff had 
«ver demanded the property or had given the defendants 
notice that it had not been received. 

In this case there was an absolute failure of delivery of 
the goods at the place of destination, with notice of that 
fact to defendant, and consequently it is not in a position 
to claim that this was a case of mere delay. To hold 
otherwise would be to strain the law unduly in favor of 
the common carrier, in a case where the inconvenience 
inflicted by its negligence cannot be compensated for by 
the mild rule of damages to which it is willing to submit* 
The rule which requires the owner of goods intrusted to a 
carrier to receive them whenever the latter chooses to 
deliver them, and which restricts damages for the delay to 
the difference in value if there has been a fall in price, or 
to the value of the use of the article if intended for a 
special personal use, is exceedingly favorable to the carrier, 
and is not to be applied unless the facts bring the case 
within the rule. Where the facts show not mere delay, 
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but actual failure to deliver at the place of destination, the 
well settled rule that the value of the property is the 
measure of damages must be applied. In this case the 
value, as testified by the plaintiff, was the price she paid 
for the article, fifty dollars, and that is all that the justice 
has allowed. 

The claim of the express company that it was unable 
to make delivery because plaintiff refused to furnish the 
declaration requested is unavailing. The bicycle, if deliv- 
ered at that time, would have been no longer of any use 
to the plaintiff, who was about to return to this city, her 
summer vacation being about to expire. She was under 
no obligation to assist the defendant to make a delivery 
at that time, which would have the effect of relieving them 
from the just penalty incurred by their own breach of 
duty. It is unnecessary to say that an offer of defendant 
to deliver to plaintiff, if she would assist it out of the di- 
lemma resulting from its own negligence, was not equiva- 
lent to a delivery. The carrier's liability continues until 
actual or constructive delivery at the stipulated place. 2 
Am. & Eng, Enc, of L. 884, note 5 ; American, etc., Co. v. 
Baldwin, 26 ///. 504 ; 23 Id. 197 ; Groff v. Bloomer, 9 Pa. 
St. 114. 

The pleadings in the court below were oral. The state- 
ment of the plaintiff's cause of action was " damage for 
delay in delivery of bicycle and its loss." This was as 
much a claim for non-delivery, i. e. loss, as for delay in de- 
livery. The justice gave judgment according to the evi- 
dence, which was taken without objection and which 
showed a failure to deliver. This judgment cannot be dis- 
turbed on any technical ground, being according to the 
justice of the case. The testimony x)f the plaintiff, as to 
her object in buying the bicycle and shipping it to Canada,, 
and her intention to use it there, was objected to by the 
defendant because these facts were not communicated to 
the carrier at the time of shipment. In our view of the 
law of the case, the error, if any, in the admission of this 
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testimony was immaterial. But, even if the recovery 
sought had been damages for delay, the testimony would 
have been proper to show that the bicycle was to serve 
some specific purpose of the owner, and as a foundation 
for damages on that account. It might not, however, be 
unreasonable to hold that the circumstances of the ship- 
ment of this bicycle sufficiently apprised the defendant of 
the personal use for which it was intended. 

Opinion by Daly, P. J. All concurred. 

Judgment affirmed, with costs. 

Carl A. De Gersdorfy H. Snowden Marshall and Sew^ 
ardy Guthrie & Steele^ for the defendant, appellant. 

H, B. Bradbury^ for plaintiff, respondent. 
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167. 
Transfer tax ; non-resident decedent's property ; bonds 

and stock of foreign and domestic corporations 

within State; U. S. bonds, 173. 
Transfer tax ; non-resident decedent's property ; bonds 

of foreign corporations within State, 175. 
Transfer tax ; non-resident decedent's property; money 

deposited in bank in this State, 176. 
Note on succession taxes against estates of non-residents , 

179. 
Transfer tax ; amount of estate ; exemptions ; bequests^ 

etc., to exempt persons, 192. 
Transfer tax ; gift inter vivos; trust created by decedent 

before her death, 184. 
Transfer tax ; naked trust created by decedent before 

his death, 187. 
Note on taxable interests under transfer tax act, 195. 
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TELEGRAPH COMPANIES— Liability ; gross negiigence of 

messenger; stipulation against liability; 
waiver, 125. 
Liability for gross negligence ; stipulation oa 
blanks ; sender of message, when bound, 
126. 
Liability for negligence ; stipulation on blank ; 
when binding ; non delivery of message ; 
measure of damages, 15a 
Nate OH stipulations limiting the liability of 

telq^raph companies, 135. 
Action against; physical suffering caused by 
mental distress ; negligence, 286. 
TENDER — Of exact fare to conductor of street car ; making 

change ; rule of company, 313. 
TORT — ^Waiver ; customer's overdrafts on bank, 57. 
TRESPASS^ Blasting on land adjoining highway ; proof of negli- 
gence unnecessary ; neglect of traveler after 
warning, 324. 
Note on trespass by blastings 328. 
TRIAL— Private communications by court to jury, 19. 

Failure to interrogate friendly witness as to vital issues]; 

presumption ; charge to jury, 29. 
Note on presumption from omission to produce wiimss, 32. 
Direction of verdict ; request to go to jury, 109. 
Verdict ; correction after discharge of jury, 104. 
Place ; convenience of witnesses ; residence of parties, 149. 
Charge ; ez{ rea*ion of opinion on facts, 153. 
Direction of verdict ; appeal ; finding conclusive, 238. 
Erroneous charge ; when error reviewable on appeal 

though no exception taken, 231. 
Note on necessity of exception to erroneous charge, 234. 
TRUSTS — Income ; creditor's suit for surplus; proof of accumu- 
lation before suit, 157. 
Note on creditor's suit to reach surplus income , 163. 
Note on taxable interests under transfer tax act, 195. 

V. 

VENDOR AND PURCHASER— Breach of executory contract ; 

existence of lien ; tender and demand, 2L 
VERDICT— Correction, after discharge of jury, 104. 

Direction ; subsequent request to go to jury, X09. 

Direction ; finding conclusive on appeal, 238. 

Note on abatement by death after verdict, 31a 
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W. 

WILL— Legaqr for specific purpose; ademption, 68. 
WITNESS— Failure to interrogate friendly, as to vital issues ; pre- 
sumption ; charge to jury, 29, 
Note on presumption from omission to produce wit* 

ness, 32. 
Privileged communication; waiver; application for 
life policy ; contract, 292. 
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